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Introducing LexisNexis®. 
*The leading time & billing so 


“We are truly impressed with LexisNexis PCLaw Version 8. The program is 
totally reliable and on those rare occasions when technical support is needed, 
they excel in friendliness, knowledge and response time. A truly excellent 


program with numerous timesaving must-have features.”’ Brenda Hawthorne 


A. Julien Landry Professional Corporation 


*LexisNexis PCLaw software is used by more firms nationwide according to survey results published in the 


2004 — 2005 American Bar Association Legal Technology Resource Center Survey Report, Law Office Technology, 
Vol. 1., © 2005 American Bar Association 
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Our commitment to justice... 
your partner against injustice. 


At Searcy Denney Scarola Barnhart & Shipley we are committed to protecting and 
safeguarding the rights of people injured by negligence, deceit and abuse of power. 
For 30 years we have aggressively prosecuted claims for catastrophically injured 
persons. Let us work together in courtrooms and conference rooms to represent 
clients skillfully and with care. At Searcy Denney...we have a passion for justice. 


SEARCY 
| DENNEY 
| SCAROLA 
BARNHART 
& SHIPLEY 


Attorneys at Law 


WEST PALM BEACH / TALLAHASSEE 800-780-8607 ® WWW.SEARCYLAW.NET 
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LETTERS 


Alimony and the 
13th Amendment 

Reiss and Walsh’s Mathematics 
for Computing Imputed Income 
(July/August), while a thorough 
and cogent analysis of the improper 
imputation of income and its effect 
on alimony awards, erroneously re- 
inforces the myth that imputation of 
income is lawful. Chapter 61 alimony 
provisions which permit the courts 
to impute income violates the U.S. 
Constitution’s 13th Amendment ban 
on involuntary servitude. 

United States v. Kozminski, 487 U.S. 
931, 942 (1988), a case in which the 
U.S. Supreme Court was faced with 
the problem of defining involuntary 
servitude in a criminal civil rights 
violation case demonstrates the ap- 
plicability of the 13th Amendment to 
alimony statutes and explicitly to the 
concept of imputed income to affect 
alimony 

Servitude is a condition “in which 
a person lacks liberty especially to 
determine one’s course of action or 
way of life.” Id. at 968. The Court held 
that involuntary servitude “necessar- 
ily means a condition...in which the 
victim is forced to work for [another] 
by the use or threat of physical re- 


straint or physical injury, or by the 
use or threat of coercion through law 
or the legal process.” Id. at 952. Also, 
“we find that in every case in which 
this [clourt has found a condition of 
involuntary servitude, the victim had 
no available choice but to work or be 
subject to legal sanction.” Jd. at 943. 
This is precisely what 61.08 alimony 
provision and imputed income do. 

When the lifetime yoke of perma- 
nent alimony is placed around the 
neck of a Floridian who merely seeks 
to alter his or her right of association 
and marital status, the family bar 
guffaws when the victim exhorts, 
“This is slavery and against the 13th 
Amendment.” Like so many other 
myths about alimony law, the error 
is that, in fact, the statute does im- 
permissibly infringe the 13th Amend- 
ment. 

The 13th Amendment is judicially 
recognized as much broader that the 
naive perception of men of color in 
chains in the 19th century. Perhaps, it 
is time that the Florida legal system 
awakens to the antediluvian charter 
of F.'S. §61.08 and begins to shine the 
constitutional light on the alimony 
statute. 

STEPHEN Martyak, Jupiter 


Editor’s Note: In David Powell's article, “The New Florida Trust Code, Part 2” in the October 
Journal, the editor's note erroneously cites July 7, 2007 as the effective date of the new trust code. 
Reader's should note that the new code takes effect July 1, 2007. The Journal regrets the error. 


OATH OF ADMISSION TO THE FLORIDA BAR 


The general principles which should ever control the lawyer in the practice of the legal 
profession are clearly set forth in the following oath of admission to the Bar, which the lawyer is 
sworn on admission to obey and for the willful violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United States and the Constitution of the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“L will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, | 
nor any defense except such as | believe to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such means only | 
as are consistent with truth and honor, and will never seek to mislead the judge or jury by any 


artifice or false statement of fact or law; 


“| will maintain the confidence and preserve inviolate the secrets of my clients, and willaccept | 
no compensation in connection with their business except from them or with their knowledge 


and approval; 


“| will abstain from all offensive personality and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which | am 


charged; 


“| will never reject, from any consideration personal to myself, the cause of the defenseless or 
oppressed, or delay anyone's cause for lucre or malice. So help me God.” 
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INCORPORATE 


Quickly, Easily and Efficiently. .. 


Let Empire Be Your Source for Corporate Kits and Filing Articles of Incorporation 


RAT PROFIT LES P.L.L.C/P.L.C P.A./P.C 
CORPO BEITS $58.00 w/ Membership Certificates $58.00 $58.00 $58.00 
w/o Membership Certificates 
ELECTRONIC FILE Absolutely the fastest. We file your articles electronically with the Secretary of State. Your 


$20.00 + Fees + Kit 


original documents never leave your office. (FILED WITHIN 2-4 HOURS. KIT & DOCU- 
MENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK FILE 
$20.00 + Fees + Kit 


We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT 
WORK DAY KIT & DOCUMENTS IN YOUR OFFICE WITHIN 2 WORK DAYS). 


QUICK CORP 
$25.00 + Fees + Kit 


The easiest and fastest. We prepare your articles and file them electronically with the 
Secretary of State. (KIT & DOCUMENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK STAND 
$28.75 Incl. Fees/Electronic $33.25 


We obtain certificates of good standing or corporate status from the Secretary of State. 
(24 HOURS). 


QUICK COPY 
$20.00 + Fees 


We obtain copies/certified copies of documents from the Secretary of State. (1-2 WORK 
DAYS). 


UCC SEARCHES 
$20.00 + Fees 


We search and file UCC1 and UCC3 with the Secretary of State. We obtain photocopies/ 
certified copies upon request. 


CUSTOM MINUTES 
No Charge 


We customize the minutes and bylaws with the corporate name and other information. 
Creating hand typed originals ready for signatures. 


JUDGMENT LIEN 
$15.00 + Fees 


We handle the completion of necessary forms and the filing of your judgment lien 
with the Secretary of State. 


Each Corporate Kit features: + Checklist * Instructions * Work Sheets + 8 Tab Dividers + 21 Certificates + Stock Transfer Ledger + Corporate Seal with Pouch + 
Padded Binder * Slip Box * Waiver of Notice and Minutes of Annual Meeting of Shareholders * Waiver of Notice and Minutes of Annual Meeting of Directors 
* Minutes of Special Shareholders’ Meeting * Notice of Annual Meeting of Shareholders + Notice of Organizational Meeting of Incorporators and Directors * 
Waiver of Notice of Organizational Meeting of Directors * Waiver of Notice of Organizational Meeting of Incorporators * Directors(s) Resignation + Notice of 
Special Meeting of Shareholders * Notice of Special Meeting of Directors + Resolution Granting Power of Attorney * Special Power of Attorney + Proxy * 
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Election * Medical Expense Plan + Death Benefit Plan + Voting Trust + Stock Subscription * Executed Stock Subscription * Stock Purchases * Written Statement 
Organizing Corporation * $ Corporation, formerly Subchapter S + Section 248 Election + Consent of Incorporators to Election of Initial Directors +Election of 
Directors + Election of Officers » Waiver of Shareholders Financial Reporting + Corporate 


Indemnification Plan * Application for Sales and Use Tax + Application for Employer ID Number  Pre- 
Printed Envelopes for Both Applications * Election by Small Business Corporation (form 2553) * State 


Unemployment Status Report. 


1-800-432-3028 
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PRESIDENT S PAGE 


by Henry M. Coxe Ill 


Take the Constitutional Pop Quiz Challenge 


uch of this issue is 

devoted to the premise 

that improved civic ed- 

ucation is critical to the 
preservation of American democ- 
racy. Chief Justice Lewis and sev- 
eral contributors have masterfully 
recounted Florida’s renewed efforts 
in the area of both civic education 
and participation. But I respectfully 
suggest that it smacks of elitism 
for our profession to bemoan the 
increased ignorance of the history 
and structure of American govern- 
ment without each of us taking our 
own refresher course.! 

The proposition is rather simple. 
The independence of every lawyer 
in Florida derives entirely from, 
and is regulated by, an independent 
judiciary, which in turn owes its 
existence to Article V of the Florida 
Constitution. The origin of Article 
V is traceable to the comparable 
uniqueness of Article III of the US. 
Constitution. From these two docu- 
ments, therefore, flows the indepen- 
dent attorney’s duty to protect and 
champion the causes of our citizens. 
Now — we say — that duty also 
embraces educating our citizens. 

To do that, every lawyer should be 
able to answer the following ques- 
tions; without notes, without paus- 
ing, and with the same confidence as 
if sitting at the table in Philadelphia 
in 1787: 

e After snipers John Muhammad 
and Lee Boyd Malvo murdered sev- 
eral people in Maryland and North- 
ern Virginia, explain why each was 
entitled to counsel at government ex- 
pense and to a fair trial. Then, when 


you have your students convinced of 
the magnificence of the Fourth, Fifth, 
Sixth, and Eighth amendments, ex- 
plain why Mohammad Atta, had he 
survived piloting the jetliner into the 
World Trade Center on September 
11, 2001, would have been entitled 
to those same rights. 

e Explain Roe v. Wade to an audi- 
ence that asks how the decision can 
apply to a state when the majority 
of its citizens vehemently oppose 
abortions. 

e Explain how the nation’s schools 
were integrated, and why the ex- 
ecutive branch police powers were 
invoked to enforce court decisions 
with which the executive branch 
completely disagreed. 

e Explain why a school district, 
made up overwhelmingly of Chris- 
tians, cannot establish Christian 
prayer in its schools. 
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e Explain why our founding fa- 
thers determined that our federal 
judiciary should be appointed for 
life, and then list as examples some 
historic events that strengthened 
this nation because of those lifetime 
appointments. 

e Explain why voting is secret. 

e Finally, in this world of checks 
and balances, explain who it is who 
protects the minority from the major- 
ity and enforces each of our precious 
rights. 

Knowledge is power. And the 
power to preserve this system of 
democracy is dependent upon know- 
ing what it means to have it. The 
Soviet Constitution, enacted in 1918, 
embraced concepts of individual 
rights, free schools, freedom of the 
press, the right of assembly, and free 
speech. Joseph Stalin used that same 
constitution to his own horrific ends. 
The beauty of our Constitution and 
democracy is this nation’s belief in it, 
and no greater obligation rests upon 
this profession than to continue the 
education of our citizens as to why 
that is. 


' In July, I distributed to each Board of 
Governors member a copy of this country’s 
naturalization examination, in order that 
the Bar’s leadership be familiar with the 
same knowledge expected of our newest 
citizens. All lawyers should take it. 


Henry M. Coxe III 
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THESE LEGAL PROFESSIONALS RELY ON US 


You? 


Michelle M. Blum, Esq. Kim A. Hines, Esq. 
JONES DAY AKERMAN SENTERFITT 
Roberto R. Pupo, Esq. Douglas Ulene, Esq. 
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Michael D. Simon, Esq. Thomas 0. Wells, Esq. 
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Bill Townsend, Esq. Stuart Kapp, Esq. 
FOWLER WHITE BOGGS BANKER PROSKAUER ROSE 
Clayton E. Parker, Esq. Jimmy Morales, Esq. 
KIRKPATRICK & LOCKHART STEARNS WEAVER MILLER 
NICHOLSON GRAHAM WEISSLER ALHADEFF & SITTERSON 


STATUTORY REGISTERED OFFICES NATIONWIDE & OFFSHORE 


MIAMI CHICAGO AUSTIN DELAWARE 
(305) 672-0686 (773) 935-3920 (512) 506-8500 (302) 424-4866 


PALM BEACH ATLANTA NATIONWIDE 
(561) 694-8107 (404) 995-0540 (800) 672-9110 


Corporate Creations’ 


@ Agent Director Incorporation Services 
eIncorporation eAmendments and Mergers 
eQualification eDocument Retrieval 
eUCC Services eIndependent Director Services 
Corporate Kits eRegistered Agent Services 


Order by Phone or Online at www.CorporateCreations.com 


Copyright © 1993-2007 CORPORATE CREATIONS. 
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EXECUTIVE DIRECTIONS 


by John F. Harkness, Jr. 


Law-related Education: 30 Years of Dedication and Vision 


s we celebrate the upcom- 

ing anniversary of The 

Florida Bar’s Law Related 

ducation Program, we 

reflect on 30 years of dedication and 

vision among countless legal pro- 

fessionals who believe they have a 

unique duty to educate citizens about 
the system that governs them. 

This belief is profoundly important 
to maintaining and nurturing a 
vibrant democracy in our local com- 
munities, as well as across the state. 
Without it, the legal system is con- 
stantly at risk of appearing exclusive 
and detached from the average per- 
son’s experience. Democracy suffers 
when citizens disengage from their 
governments, and this is exactly what 
the determined Florida Bar members 
and Florida Supreme Court justices 
understood when they teamed up to 
form The Florida Bar’s Law Related 
Education Program (LRE). 

Led by Florida Supreme Court 
Chief Justice Ben Overton, a group 
of professionals assembled in 1976 
to lay the framework the program. 
The overall mission was to create a 
means for attorneys and other legal 
professionals to get actively involved 
in educational projects across the 
state. Teaching Florida’s young 
students and other citizens about 
the government quickly proved to 
be rewarding and fruitful for Bar 
members, and the LRE began grow- 
ing quickly. 

In January 1977, Ann Marie Karl 
became the law education coordina- 
tor on The Florida Bar staff. She 
worked with the Young Lawyers 
Section to write a law education 
textbook for use in Florida schools 
and to explore funding sources. 
Along with volunteer attorneys, she 
conducted summer workshops to 
train teachers, K-12, in law-related 
education. Training programs for law 


enforcement officers, law students, 
and other professionals expanded 
the learning opportunities. 

The LRE’s foundational years 
brought several successes. Not only 
did the Bar implement LRE in 63 of 
the 67 Florida school districts, but 
also within months of the program’s 
inception, a resolution from the 
governor's cabinet was secured, and 
funding from a legislative mini-grant 
program was received. 

Despite its fast development, the 
basic goal of the LRE has remained 
the same: to provide basic law 
literacy through casual, friendly 
dialogue between legal professionals 
and citizens of Florida. 

As this idea caught on and LRE 
grew in proportion across the 
state, The Florida Bar continued to 
strengthen its partnership with the 
Supreme Court on the initiative. In 
1985, a separate, nonprofit organiza- 
tion was formed called the Florida 
Law Related Education Association. 
With Annette Boyd Pitts as executive 
director, yet another opportunity was 
added for professionals to open the 
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doors of the court and government 
system to those who may have been 
intimidated, misinformed, or even just 
curious about their government. 

At the turn of the century, the 
LRE program renewed its mission of 
outreach and citizen engagement by 
joining with local and state govern- 
ments, organizations, businesses, and 
individuals to host “Florida Leader- 
ship & Citizenship Day.” This event 
marked the first of many to gather the 
widest range possible of educational 
and citizen-involvement opportuni- 
ties on one inspirational day. We hope 
to make this event a tradition. 

In what many consider to be a 
crowning achievement, this year the 
Bar under the leadership of Alan 
Bookman, immediate past president, 
succeeded in getting a much-needed 
initiative passed in the state legisla- 
ture. The new law requires: “Three 
middle school or higher courses in 
social studies, one semester of which 
must include the study of state and 
federal government and civics edu- 
cation.” While we could not be more 
thrilled with this development, the 
LRE program is not ready to rest on 
its many laurels. 

With shockingly low governmental 
involvement among Americans and 
an ever-present cynicism toward the 
legal profession, the LRE has plenty 
of work to do ahead. In celebrating 
successes over the past 30 years 
and looking forward to a future full 
of great strides, The Florida Bar 
renews its commitment to educating 
our state’s citizens and helping them 
take the power that is rightfully 
theirs. 


JOHN F. HarKNESsS, JR. 
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YOU DIDN’T GO THROUGH DECADES OF TRAINING AND 70-HOUR WEEKS 
TO TRUST YOUR FUTURE TO JUST ANY BANKER. 


The SunTrust Legal Specialty Group has nearly two decades of experience addressing 

the unique and complex financial needs of attorneys and their !aw firms. We have 

the expertise to see you through anything from personal investments} to estate , / 
planning, to providing credit solutions as your practice grows. After all, you yy 


didn’t go to law school to be a banker. At SunTrust, your specialty is our specialty. —F 


Mercy Garcia Nelcy Huerta Tim Myers . 
Client Advisor, Miami Beach Client Advisor, Miami Beach Client Advisor, Orlando UNI RUST 


SunTrust Investment Services SunTrust Investment Services SunTrust Investment Services 
305.579.7388 305.674.5134 407.237.4724 Seeing beyond money 


Securities and Insurance Products and Services: Are not FDIC or any other Government Agency Insured * Are not Bank Guaranteed * May Lose Value 


SunTrust Legal Specialty Group is a marketing name used by SunTrust Banks, Inc., and the following affiliates: Banking and trust products and services are provided by SunTrust Bank, a member 
of the FDIC. Securities, insurance and other investment products and services are offered by or through SunTrust Investment Services, Inc.?, a SEC registered investment advisor and 
broker/dealer and a member of the NASD and SIPC. 


SunTrust Investment Services, Inc., SunTrust Banks, Inc., their affiliates, and the directors, officers, agents and employees of SunTrust Investment Services, Inc., SunTrust Banks, Inc. and 
their affiliates are not permitted to give legal or tax advice. Clients of SunTrust 


Investment Services, Inc., SunTrust Banks, Inc. and their affiliates should consult with their legal and tax advisor prior to entering into any financial transaction. 
Equal Housing Lender. SunTrust Bank. Member FDIC. ©2006, SunTrust Banks, Inc. SunTrust and “Seeing beyond money” are registered service marks of SunTrust Banks, Inc. 


| 
{ 
{ 
| 
| 
{ 


A SPECIAL ISSUE 


FLORIDAS LEGAL COMMUNITY 


Gatekeepers to Democracy by Advancing 
Civics and Law-related Education 


t was a simple line in the massive 160-page 
education bill that passed the Florida Legisla- 
ture in its just-ended regular session. On page 
40 of HB 7087, in the 
midst of a list of courses that 
middle school students must 
take, is this prosaic language: 
“Three middle school or high- 
er courses in social studies, 
one semester of which must 
include the study of state and 
federal government and civics 
education.” That last phrase 
made it into the bill at least 
in part because of a campaign 
by former Bar President Alan 
Bookman. 
“V/° now have a man- 
dated semester of 
civics in middle school, which 
is a fantastic start,” he said of 
the bill. “In order for people 
to have a proper foundation 
in how democracy works, we 
need to start that education 
earlier.” 
In the spring, Bookman got 
the Board of Governors to approve a poll of Florid- 
ians on their knowledge about American government 
and its basic principles after the issue was brought 
to Bar leaders by the Bar’s Citizens Forum. That 
survey echoed earlier findings of a national poll by 
the ABA in that less than 60 percent could identify 
the three branches of government. And less than half 
understood the concepts of separation of powers and 
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checks and balances. Bookman used those findings at 
joint appearances in the Tampa Bay area with ABA 
President Michael Greco to underscore the need for 
better civics education. He 
continued to make that point 
in meetings with newspaper 
editorial boards and sent 
out a letter calling for better 
civics education to media 
throughout the state. 

The result was a spate of 
stories in newspapers and TV 
broadcasts highlighting the 
citizens’ lack of knowledge 
of their government, how it 
works, and its founding prin- 
ciples. Several newspapers 
chipped in with editorials 
calling for better civics edu- 
cation in the state’s schools, 
beginning in middle school 
— and mentioning favorably 
Bookman’s efforts. 

hat in turn caught the 

attention of Common 
Cause, the Florida League 
of Women Voters, and the 
Florida Law Related Education Association. Working 
with Rep. Curtis Richardson, D-Tallahassee, in the 
House, and Sen. Ron Klein, D-Delray Beach, in the 
Senate, they managed to get the critical sentence 
added to the bill. Richardson said he cited findings 
from the Bar survey in his floor debate to get the 
civics requirement included in the bill, which took 
some doing. 
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“The survey that the Bar did was clear evidence 
that citizens don’t know 
their government,” he add- 
ed. “We need to begin to 
teach these kids, as early 
as middle school, about our 
democratic government 
and the principles of our 
democratic government if 
they are to be participating 
citizens and if, in fact, our 
democracy is to survive.” 

The Florida Law Related 

Education Association cre- 

ated the Florida Civic Al- 

liance to promote civic education in Florida’s K-12 

public school system through a broad-based plan 

addressing curriculum reform, state and local policy, 

public awareness, and coalition building. A complete 

middle school course has been developed for local dis- 

tricts, based on Miami-Dade’s required civics course, 

and Palm Beach County adopted and implemented 

that curriculum in the 2005-2006 school year, accord- 
ing to FLREA. 

-yookman said the bot- 
tom line for The Flor- 
ida Bar is that if citizens 
don’t understand what 
makes democracy work, 
they are just as likely not 
to understand the essen- 
tial components of an in- 
dependent judiciary. 

“America’s enduring 
strength flows from our 
Constitution and its man- 
date that there be three 
separate but equal branches of government,” Book- 
man said. “We must educate the public and remind 
them that without a strong and vibrant rule of law, 


our democracy will simply cease to exist,” Bookman 
said. 

The St. Petersburg Times lauded in an editorial 
the Bar’s support for school districts making civics 
education mandatory in middle schools. “The idea 
should be enthusiastically embraced by school board 
members and educators as much needed and long 
overdue,” the paper said. “Young people who are ex- 
posed to the brilliance of the American experiment 
and are taught to think critically about government 
are far more likely to be active voters and better 
stewards of this nation into the future. More civics 
education is an investment that will pay us back 
with an electorate that 
is prepared to fulfill that 
responsibility.” 

AS editorial in the 
outh Florida Sun- 
Sentinel cited the findings 
of the Bar’s survey, and 
concluded: “Floridians and 
other Americans who care 
about preserving their 
heritage must demand 
better. Our young people 
are our future. If they don’t 
have a working knowledge 
and understanding of how our form of government 
works and what makes it special, they are unlikely 
to make the commitment and sacrifices necessary 
to preserve it.” 

This November issue of The Florida Bar Jour- 
nal will explore the need for civic and law-related 
education, the roles and responsibilities of the legal 
profession in meeting this need, and current efforts 
to expand civic education by the profession and other 
organizations. Thanks go to Annette Boyd Pitts, ex- 
ecutive director of the Florida Law Related Educa- 
tion Association, Inc., for spearheading this special 
issue. — The Editors 


Volunteer for Justice Teaching 


Volunteers are needed to partner with local schools and serve as resource persons in the classroom. If you enjoy 
working with students and helping teach about the courts, our governmental structure, and the Constitution, 


we welcome your help. 


Volunteers may select a particular grade level or school with which to be partnered. A time commitment of 
no more than two hours a month will be needed. Activities and lessons are provided via a secure Web site. 
Training will be held throughout the year at Bar conventions as well as local venues. 


need a password to submit the form. You may request a password 


S= up using the Justice TeacHiInc VOLUNTEER Form at www.floridabar.org. Florida Bar members 


if you do not already have one. For more information, please e-mail 
justiceteaching@flcourts.org or call Valencia Davis, the Florida Supreme 
_ Court's Law Related Education and Outreach Coordinator, at (850) 414-6106. [Pe 
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Justice 


THE IMPORTANCE 
EDUCATION 


by Chief Justice R. Fred Lewis 


efore attempting to engage in a discussion of the 

importance of civic education, it is necessary to 

understand just what the concept encompasses. 

The word civic originates from the Latin word 
civis, meaning citizen.' At the heart of civic education, is 
the concept that we must understand what it means to 
be a citizen. One definition explains that “civics refers to 
education in the obligations and the rights of the citizen.” 
Another defines civics as “the branch of political science 
that deals with civic affairs and the rights and duties of 
citizens.”’ Yet another states that civics is “the study of 
local government and of the rights and duties of citizen- 
ship.”* What all of these definitions share is the concept 
that while citizenship may afford us access to many rights 
and freedoms, it also demands of us that we fulfill certain 
duties and obligations. The importance of civic education is 
that without a populace informed about their civic duties, 
the rights and freedoms promised by our constitutional 
structure may not be realized. A brief look at the current 
state of civic education among the general population dem- 
onstrates that there is indeed cause for alarm. 

Students today are being overwhelmed with the widely 
popular concept of reality television. Our students know 
more about “contestants”and “reality players” than the 
fabric of our real society. They can describe in detail the 
reality television programs, and contestants; they have 
voted for the “idols” crowned. However, these same students 
are woefully ignorant about our constitutional democracy. 
It has been reported that just over half of all Americans 
can correctly identify the three branches of government.° 
More than one in five believes that the three branches of 
government are the Republican, Democrat, and Indepen- 


dent branches.® Fewer than half of all Americans can cor- 
rectly identify the meaning of the separation of powers.’ 
An equally small percentage of Americans can identify the 
role of the judiciary in the federal government.* Only one 
in 1,000 Americans can correctly identify the five freedoms 
protected by the First Amendment, but 221 of every 1,000 
Americans can correctly identify all five members of the 
Simpson’s cartoon family.’ The reality is that our young 
people and future generations must understand that it is 
our constitutional framework and the freedom and liberty 
it provides which constitute the glue that holds this society 
together. If we are unable to make today’s youth as enthu- 
siastic, educated, and concerned about and involved with 
our constitutional democracy as they currently are about 
reality television “idols,” the promise of our constitutional 
framework and the protection of individual rights and 
freedoms created by that framework may be in jeopardy. 

Our constitutional framework did not emerge by ac- 
cident but was, instead, the product of the experiences, 
careful analysis, and thoughtful consideration of great legal 
scholars and philosophers who blended multiple concepts to 
create the foundation of our nation. The framers devised a 
structure with the sole purpose of fulfilling the promises of 
the freedom and liberty for each citizen. The Constitution 
is a blueprint for connecting our large and diverse society 
into peaceful coexistence. It protects the small from the 
large and the large from the masses and mobs. This is a 
reality that we must in some way impart to today’s youth, 
the next generation which will be charged with ensuring 
these values remain vital. 

Our Constitution inevitably reflected the political climate 
that informed the birth of our nation. The Constitution 
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Pensacola honors student Jalen A. Benson summed up what he and other students learned 
in discussing which constitutional rights are more important than others. His answer: None. 
If you give up some rights, it diminishes the value of all the other rights you kept. 


was framed by people outraged at 
perceived abuses of power by an om- 
nipotent monarchy under which the 
people had no say in decisions that 
directly affected their daily lives. The 
framers created a system in which the 
citizens were granted the great power 
of the ballot, the power to vote repre- 
sentatives into and, if necessary, out 
of office. They also created a system 
in which crimes were to be addressed 
by the government only after a jury 
composed of citizens decided that a 
wrong had been committed by the 
person charged. 

In sharp contrast to Americans 
today, the earliest American citizens 
likely viewed their civic duties as 
opportunities for self-governance. To 
them, the power to vote and serve on 
a jury was no less important than the 
direct citizen participation of a pure 
democracy. It is perhaps the represen- 
tative nature of our democracy that 
has caused far too many Americans 
to come to view our government as 
something removed from their daily 
lives and over which they have very 
little power. Unfortunately, it appears 
that these attitudes are likely being 
passed on to the youth of today. 

As time has distanced us from the 
political climate in which the Consti- 
tution was written, civic virtues have 
become viewed by many Americans 
as burdens rather than opportuni- 
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ties. Most Americans dread a call to 
jury duty and a dishearteningly small 
percentage register to vote and actu- 
ally vote in most elections. During the 
2004 elections, a record 64 percent of 
United States citizens over the age of 
18 voted.'° The media reported this 
record voter turnout but also noted 
that, according to this figure, over 
78 million eligible American voters 
remained absent from the election 
process.'! Even more importantly with 
regard to the youth of America, voter 
turnout for Americans age 18 to 24 
was only 42 percent and that figure 
represented a 10 percent increase 
from the two previous presidential 
election years of 2000 and 1996." 
The apathetic or sometimes even 
disdainful attitude that far too many 
American citizens demonstrate about 
their civic duties underscores the dire 
need for civic education in our schools. 
The newest generation of citizens 
must understand the power inherent 
in the diligent and informed exercise 
of their power to vote. Without a deep 
understanding of the balance created 
by our Constitution and the critical 
role each element holds to maintain 
this balance, the next generation may 
not realize the danger inherent in 
complacency, the loss of participation, 
and the likely dominance of interest 
groups created by such apathy. Our 
young people need to learn that our 


constitutional framework can only 
be maintained through constant vigi- 
lance. Through civic education, they 
must understand that they alone are 
the guardians of our future freedom. 
We must emphasize that while the 
rights and freedoms guarded by the 
Constitution remain static, society 
does not. 

American society is growing in 
both numbers and diversity. Many 
are coming to America from other 
countries seeking the freedom and 
liberty promised by our constitutional 
framework. Without the educational 
background necessary to understand 
how the structure of our Constitution 
protects the freedom and rights of all 
people, the next generation of Ameri- 
cans will be ill-equipped to peacefully 
coexist and the delicate balance will 
be destroyed. We need to share the 
respect for minorities, whether racial, 
religious, or political, that is inherent 
in our constitutional framework if the 
next generation is to continue that 
tradition. The ultimate goal of the 
Constitution is that a diverse society 
is able to live together and thrive 
while protecting the rights of the in- 
dividual to think, speak, do, and live 
as they please individually. 

Dramatic advances in technology 
witnessed by the next generation also 
underscore the need for heightened 
vigilance with regard to constitutional 
values and freedoms. While technol- 
ogy may have allowed us to answer 
questions that we never before knew 
even existed, we still struggle living 
together as a society if that technology 
application is without values. Schools 
focus on math and science in a hope 
that future generations will be able 
to answer even more questions than 
have ever before existed about the 
human body, disease, and the world 
around us. However, the value of 
prolonging life is eviscerated if people 
cannot find ways to coexist peace- 
fully with the fundamental freedoms 
and liberties protected. We must find 
ways to channel technology to improve 
the human condition and not permit 
technology to destroy our values or 
structures. What is the point of great 
American advances in technology if 
the powerful making those advances 
and applying the technology sit back 


\ 

{ 
| 
| 
i 
| 
| 

38 


The Buving Power of Your Membership 


SMART SECURITY, THE ATTORNE 
CON IDENTIALI 


LATITUDE D620 


NOTEBOOK DELL” NEW DELL” 3110cn 
$4249 POWERVAULT STORAGE COLOR LASER PRINTER 


Nicely equipped for your 
business, starting at 


Lease as low as 


$34 mo., (48 pmts 5499 


*699 
Innovative widescreen design, smart security, and next generation 
extended wireless options offer the ideal blend of technology and Latitude D620 Notebook 


mobility. - Starting at 4.41 Ibs? Comes with Smart Security — Help keep your client's data safe with optional 


Intel” Core” Duo Processor T2300E (1.66GHz, 2MB Cache, 667MHz FSB) 
© Genuine Windows® XP Professional fingerprint reader and pre-loaded data file encryption software. 


* Windows’ Vista” Capable* Dell PowerVault Storage Systems 
© 14.1" Widescreen XGA Display ¢ Reliable and secure, Powervault storage systems from Dell help keep your 
3-Yr Mail-In Economy Service Plan 
(Mail-In Service, Hardware Warranty Support) data and clients safe 
e FREE 3-5 Day Shipping and Handling Dell Software & Peripherals 
Dell Recommends: ¢ With over 100,000 products from Dell (like the new 3110cn color laser 


printer) and other leading manufacturers, building a solution is simple. 
FREE 3-5 Day shipping offer available in Continental (except Alaska) U.S. only 


Ask about our 9.99% financing!* 
For best-qualified business customers. 


FREE 3-5 Day shipping and handling offer available in Continental (except Alaska) U.S. only 

Call: M-F 7a-10p, Sat 8a-6p CT *Pricing/Availability: Pricing, specifications, availability, and terms of offer may change without notice. Taxes, fees, shipping, handling and any applicable restocking charges are extra, vary and are not subject to 
discount. Offers may be combined with other select offers or discounts. U.S. Dell Small Business new purchases only. LIMIT 5 DISCOUNTED OR PROMOTIONAL ITEMS PER CUSTOMER. In case of customers leasing under these promotions, please note that 
items leased will be subject to applicable end-of-lease options or requirements. Dell cannot be responsible for pricing or other errors, and reserves the right to car rs arising from such errors. Notebook Weight: St arting weight of 4.41 Ibs. (2.00 kg) 
with a 4-cell battery and airbay. Weights vary depending on configurations and manufacturing variability. Windows® Vista™ Capable: Based on currently avai able nformation from Microsoft Requirements subject to change “Microsoft equires that a PC 
have a modern processor and 512MB RAM to be included in the Windows Vista Capable PC program. Since the operating system and drivers are not final, Windows V ista has not been tested on all user configurations. Please visit dell.com/vista for more 
information. On-Site Service: Service may be provided by third-party. Technician will be dispatched, if necessary, following phone-based troubleshooting. Subject to parts availability, geographical restrictions and terms of service contract. Service timing 
dependent upon time of day cal! placed to Dell. U.S. only. Hard Drive: For hard drives, GB means 1 billion bytes; actual capacity varies with preloaded material and operating environment and will be less. Leasing: Monthly payment based on 48-month Fair 
Market Value (“FMV”) QuickLease and does not include taxes, fees, shipping and handling charges. Your monthly payment may vary, depending on your creditworthiness QuickLease arranged by Dell Financial Services L.P. (“DFS”), an independent entity, to 
qualified Small Business customers. Minimum transaction size of $500 required. At the end of the FMV QuickLease, you can: purchase the equipment for the then FMV, renew the lease or return the equipment to DFS. Please contact your DFS representative 
for further details. All terms subject to credit approval and availability, and are subject to change without notice. Leasing: QuickLease —— by Dell Financial Services L.P.,, an independent entity, to best-qualified Small Business customers. 9.99% leasing 
offer applicable for 28-month $1 Buy-Out Quicklease. 9.99% implicit lease rate on the stream of payments and does not include any charges other than 28 rent payments (such as taxes, fees, shipping and handling charges). At the end of the $1 Buy-Out 
QuickLease, you purchase the equipment for $1, or you may return the equipment to DFS. Minimum transaction size of $5000 required. Please contact your DFS representative for further details. Offer valid from September 1, 2006 through October 31, 200) 
Not valid on past orders or leases. Shared Memory: Up to 224MB of system memory may be allocated to support graphics, depending on system memory size and other factors. ABA Discount: Discount not combinable with other offers. Discount varies 
by product. Trademarks/Copyright Notices: Del!, OptiPlex, the stylized E logo and E-Value are trademarks of Dell Inc. Intel, Intel logo, Intel Inside, Intel Inside logo, Inte! Core and Core Inside are trademarks or registered trademarks of Intel Corporation 
or its subsidiaries in the United States and other countries. Microsoft and Windows are trademarks or registered trademarks of Microsoft Corporation in the United States and/or other countries. ©2006 Dell inc. All rights reserved 


Pay 
Dell ds Windows? XP Prof | 
ell recommends Windows rofessiona 
| 
| 
tes 
| 
| dell.com/barjournal10 DAL! Purely Y 
Get your ABA savings at urely You 
: 


Eyecutive 


Liberty Under Law 


foros poe 


When students visited the Florida Supreme Court 
during 2006 Law Week, they received a lesson in 
“Separate Branches, Balanced Powers.” 

“This year’s theme emphasized what the Founders 
intended and accomplished in creating a government of 
separate powers,” said Stephen Shenkman, president 
of the Florida Law Related Education Association, Inc. 

During the lunch for students, their families, and teach- 
ers, hosted by Barbara Pariente, former chief justice, 
students read their essays and showed their artwork 
which demonstrated from their individual perspectives 
the three branches of government. 

Sabina Gonzalez, a first grader from Miami, described 
her picture: “Some people make the laws. Some people 
explain the laws. Some people make us obey the laws. 
This makes our country fair. The see-saw stays bal- 
anced when the three parts are working together.” 


which each is based will survive not by 
chance but by educational endeavors. 
I suggest the framers would not idly 
sit and allow technology, no matter 
how convenient or beneficial it may 
prove, to erode the rights that they 
worked so hard to provide under the 
framework of our Constitution. We 
must recognize and advance base val- 
ues for the implementation of society, 
rather than allowing technology itself 
to be our guide. We must emphasize 
to the next generation that we cannot 
passively allow technology to diminish 
the values guarded by our constitu- 
tional framework. 

It is the duty of the current genera- 
tion, especially those of us privileged 
to have been formally schooled in 
the values and structure created by 
the Constitution, to provide the next 
generation with the analytic tools 
and the knowledge to guard these 
constitutional values in the face of 
current problems. Each generation 
must understand the citizen’s duty to 
ensure the continued viability of our 
constitutional republic. 


Justice Teaching 

I firmly believe that no lawyer, judge, 
or public official would be unreceptive 
to educators’ requests for information 
about Florida’s justice system and our 
governmental institutions. My experi- 
ence in the schools has taught me that 
most educators welcome this type of 


unique educational experience for 
students, but teachers and community 
leaders simply have no local structure 
for developing such partnerships with 
the legal and judicial communities. 

To address this local disconnect, 
during my tenure as chief justice, I 
have established Justice Teaching, 
a formal structure that will connect 
judges and other willing legal pro- 
fessionals with educators desiring 
a unique, personal, justice-related 
educational experience for students. 
Justice Teaching will consist of a 
select committee with at least one 
justice from the Supreme Court of 
Florida, one judge from each of the 
district courts of appeal, and one judge 
from each of the circuit courts. Each 
judge will serve in a formal capacity 
to ensure that Justice Teaching will 
function on a continuing basis to 
recruit volunteers and provide con- 
tinuing educational programs for our 
schools on a consistent basis. 

These judges will serve as a critical 
resource both to interested members 
of the legal community and to edu- 
cators. They will be responsible for 
creating a structure to connect with 
persons responsible for civic and 
social study programs in each school 
district to inform those individuals of 
the availability of the Justice Teach- 
ing program. Our ultimate vision is 
to have, within two years, a trained 
professional resource person avail- 
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able to provide these supplemental 
civic education programs to each and 
every school in Florida. Further, it is 
my hope that attorneys and judges 
will ultimately begin to view educat- 
ing the next generation as part of our 
fundamental civic responsibility as 
members of our society and officers 
of the court and Constitution. 

Each of the judges in the core 
Justice Teaching framework will be 
responsible for reaching out to the 
legal community in his or her area 
and to motivate other judges and local 
attorneys to become part of Justice 
Teaching. These judges will provide 
an avenue for educational outreach 
into our schools that many of the 
more than 78,000 members of The 
Florida Bar may have been seeking, 
but have been unable to attain. At the 
same time, this educational outreach 
will be accomplished in a manner 
that does not detract from the legal 
responsibilities of judges or attorneys 
but enhances trust and confidence in 
the institutions of this democracy and 
the core values upon which each has 
been based. 

Through this structure, judges, 
lawyers, and other professionals will 
be trained in educational methods 
to effectively convey knowledge of 
our constitutional structure and 
the judicial system to students in a 
manner that provides an exciting, 
interactive educational experience. 
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These professionals will understand 
that information may not be conveyed 
most effectively through the telling 
of “war stories” about his or her legal 
conquests, but through challenging 
our students to intellectually and 
verbally explore together the un- 
derlying values of our constitutional 
framework. The professional’s goal 
will be to guide the students’ own self- 
discovery using the unique knowledge 
and experience of our judicial system. 
The purpose of these educational in- 
teractions will not be to tell Florida’s 
students what to think, but to encour- 
age all to think independently—to 
assist them in developing analytical 
skills. All participants will receive 
structured training and materials to 
ensure that, each time they enter a 
classroom, they will be confident that 
the students will receive a meaningful 
and personal educational experience. 
At the same time, these professionals 
will be able to share with the students 
their experiences in resolving human 
conflict through our courts and the 
justice system and the importance of 
the institutions of this democracy. As 
more professionals are trained and 
proceed to educate Florida’s students, 
the access of the average Florida 
citizen to information concerning 
our government through our legal 
professionals and teachers will grow 
exponentially. 

Each generation of Floridians 
deserves access to this critical infor- 
mation to logically make informed 
decisions about our society's future. 
Through Justice Teaching, the educa- 
tion of Florida’s students and, in turn, 
the civic knowledge of our general 
populace, will grow geometrically as 
more attorneys, judges, professionals, 
and educators become involved. While 
the impact of Justice Teaching will not 
be felt overnight, we sincerely believe 
that in the long term it will have a 
fundamental impact on the youth and 
citizens of our state in an education- 
ally positive manner. This may be a 
change in the culture and perception 
of “Justice” entering the realm of edu- 
cation and the lives of our students, 
but the potential rewards far exceed 
the risk. We call on all to invest in 
the future. Share your knowledge and 
experience with our most precious 
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Imagine the government made you give up half the rights guaranteed by the Constitution. 
Florida Supreme Court Chief Justice R. Fred Lewis posed that dilemma to a group of students 
from around the state in a program videotaped in September for statewide broadcast. 
Students argued vigorously in favor of certain rights but ultimately had to vote on which ones 


they would abandon. 


resource, the youth of today who are 
the promise of tomorrow. 


' Civic, The Free Dictionary, http://www. 
thefreeedictionary.com/civic (last visited 
July 7, 2006). 

Civics, Wikipedia, the free encyclopedia, 
http://en.wikipedia.org/wiki/Civics (last 
visited May 30, 2006). 

Civics, The Free Dictionary, http://www. 
thefreeedictionary.com/civics (last visited 
July 7, 2006). 

* Civics, Allwords.com, http://www.all- 
words.com/word-civics.htm] (last visited 
July 7, 2006). 

5 Civics Education, prepared for The 
American Bar Association, Defending 
Liberty and Pursuing Justice, July 2005 
at Executive Summary. 

5 See id. 

See id. 

8 See id. 

® Michael B. Hyman, Proving Homer 
Simpson Wrong, available at http://www. 
chicagobar.org/ro/042006/pres.htm (last 
visited June 6, 2006). 

0 See U.S. Voter Turnout Up in 2004, 
Census Bureau Reports, U.S. Census 
Bureau News, available at http://census. 
gov/Press-Release/www/releases/archives/ 
voting/004986.html (last visited June 9, 
2006). 


'! See Brian Faler, Election Turnout in 
2004 Was Highest Since 1968, available 
at http:/www.washingtonpost.com/ac2/wp- 
dyn/A10492-2005Jan14.html (last visited 
June 10, 2006). 

' See Youth Voting, Child Trends Data- 
Bank, available at http://www.childtrends- 
databank.org/indicators/83Voting.cfm (last 
visited June 11, 2006). 


Chief Justice R. Fred Lewis was ap- 
pointed to the Supreme Court of Florida on 
December 7, 1998. Lewis attended Florida 
Southern College and later moved to Mi- 
ami to attend the University of Miami 
Law School where he graduated in 1972. 
Chief Justice Lewis volunteers regularly 
in the Florida Law Related Education 
program working with Florida teachers 
and students. He is involved in a program 
of actively teaching and working in schools 
throughout Florida to promote a better 
understanding of government institutions 
and providing open access to judicial of- 
ficers. Lewis became chief justice on June 
30, 2006. 


THE FLORIDA BAR JOURNAL/NOVEMBER 2006 17 


\ | : 
| ey 
| 
i 
| 
{| 
q 
| 
| 


: 

ef. Lao meg, 


Education for Democracy 


A Responsibility of the Legal Profession 


by Annette Boyd Pitts 


“The death of democracy is not likely to be an assassination from ambush. It will be 
a slow extinction from apathy, indifference, and undernourishment.” — Robert M. Hutchins 


eports published over the last decade document 

the American citizenry’s limited knowledge of our 

government’s structure and function as well as 

the institutions of democracy. A “nation of specta- 
tors,”! we turn out to vote in low numbers, particularly our 
young people. Most Americans do not understand our most 
basic constitutional principles, and we are disengaging 
from civic and political institutions in increasing numbers.” 
What can be done to rebuild a healthy and vibrant democ- 
racy and encourage public trust, confidence, and support 
of its institutions? 


What We Know 

Democracy doesn’t just happen. Educating our young 
people to be effective citizens is the historic mission of 
American public education. With their specialized know]l- 
edge of the Constitution and the justice system, attorneys 
and judges bear a special responsibility to participate in 
education for democracy efforts. In addition to contribut- 
ing to the classroom, their efforts will help build long-term 
public support for the courts. 

A recent survey conducted by the Justice at Stake Cam- 
paign, a nationwide, nonpartisan partnership of more than 
30 judicial, legal, and citizen organizations, found that 
Americans who hold the most knowledge of the way the 
courts function are among the most likely to reject attempts 
to reduce the courts’ powers.* The study further noted that 
“having an appreciation of the role of precedent, appeals, 
constitutional review, and other aspects of the courts ap- 
pears to reinforce an appreciation for the courts and their 
role as constitutional guardians.”‘ Ultimately, it is in the 
best interest of our democracy to share our knowledge of 
the courts with the public. 

In December 2005, The Florida Bar conducted a poll 
to determine Floridians’ knowledge of some basic demo- 
cratic principles. The results reflected earlier findings of a 
national poll conducted by the American Bar Association. 
Fewer than 60 percent could identify the three branches 


of government, and less than half understood the concepts 
of separation of powers and checks and balances.*® 

An even more recent national survey, released by the 
Annenberg Public Policy Center at the University of Penn- 
sylvania in September 2006, found one third of Americans 
were not able to identify even one of the three branches of 
government.® The survey, which analyzed public understand- 
ing of the judiciary and its relationship with the executive 
and legislative branches also revealed that just more than 
half of Americans believe the president must follow the 
Supreme Court’s rulings.’ 

Americans report a desire to learn more about the courts 
and they want to learn from judges. Most Americans report 
that they most likely received their limited “education” on 
the courts in high school. Today, many students may only 
have one opportunity to learn about the courts through 
our public education system. Currently, in most school 
districts, this opportunity exists as part of a mandatory, 
one semester high school American government course that 
covers federal, state, and local government. This is not a 
lot of time for such an important subject. 

The 2006 Florida Legislature added a new requirement 
for middle schools mandating a semester study of “state and 
federal government and civics education,” in which students 
will take three courses in social studies in middle school before 
advancing to high school. Under the new law, one semester 
of the social studies requirement must address civics. 


Resources 

The Florida Bar and The Florida Bar Foundation have 
long recognized the importance of law-related and civic 
education. Their support and funding have built one of the 
most respected programs in the country. The Florida Law 
Related Education Association, Inc., provides diverse pro- 
grams and materials for students, teachers, and resource 
persons, such as lawyers, judges, and other government 
officials. Since its inception in 1984, the organization has 
worked tirelessly to advance law-related and civic educa- 
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Following their votes about abandoning constitutional rights, students explained to Chief Justice 


Lewis how they reached their decisions and what they had learned after taking successive 
votes and listening to the arguments of other students. 


tion in grades K-12 state- 

wide. FLREA has created multiple 
law electives for students at the high 
school level including constitutional 
law, court procedures, and interna- 
tional law. 

Curriculum initiatives such as 
Project Citizen, We the People, mock 
trial, and moot court competitions 
supplement classroom experiences 
to provide hands-on opportunities 
for students to apply the law to their 
daily lives. As a result, students have 
influenced Florida legislation and 
public policy in an effort to solve com- 
munity problems. And Florida high 
school students have repeatedly won 
national championships in constitu- 
tional academic competitions as an 
outgrowth of these opportunities. 

One of FLREA’s most recognized 
and effective programs puts govern- 
ment officials right into the classroom. 
Florida’s Supreme Court justices have 
been particularly recognized for their 
efforts to teach students about the 
courts and the Constitution. In addi- 
tion to visiting classrooms regularly, 
the justices help to train teachers, 
judges, and attorneys in effective law- 
related education methods such as 
case studies, controversial issues ex- 
ercises, and cooperative group work. 

Chief Justice R. Fred Lewis has 
made civic and law-related educa- 
tion an important part of his admin- 
istration and his life. The following 


snapshots from his experiences dem- 
onstrate the positive effects of such 
educational partnerships. 


Justice in the Classroom: 
A Case Study 

Since Justice Lewis was appointed 
to serve as a justice of the Florida 
Supreme Court in December 1998, 
he has visited three to four schools 
a month with the goal of connecting 
a human face to an institution that 
may otherwise appear impersonal 
and irrelevant to the average student. 
As executive director of the Florida 
Law Related Education Association, 
Inc., I assist him with many of these 
visits in which we work primarily 
with individual classrooms and focus 
on the quality of the experience as 
opposed to impacting huge assem- 
blies of people. Our audiences vary 
from Florida’s youngest students to 
its retirees. While the majority of our 
visits are to elementary, middle, and 
high schools, we also are invited to 
universities and civic and community 
settings. The activities we present al- 
low the audiences to make decisions, 
to think critically, and to apply the 
Constitution to their daily lives. 

We learn as much from the students 
and benefit tremendously from their 
interactions. It is rewarding to hear 
Florida State University undergradu- 
ate students say that they learned 
more about civic responsibility and 
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government in one two-hour session 
than in their entire time in the edu- 
cational system. Florida State Uni- 
versity School of Law students have 
commented that being able to meet 
and speak with a public official who 
is dedicated to reaching the correct 
answer to legal questions in the face 
of criticism and professional attacks 
invigorated their desire to pursue a 
legal career. These law students have 
shared with us that they were further 
motivated to become the next leaders 
of our legal and governmental process 
through the excitement and enthusi- 
asm exhibited by a judicial officer. 

Many children with whom we inter- 
act have never seen a member of one 
of the three branches of government. 
As a child, Justice Lewis never met a 
judge. Nevertheless, we firmly believe 
that every child, regardless of his or 
her age, educational achievement, 
or background, possesses an innate 
curiosity and desire to learn more 
about how our government operates. 
Hence, our visits are not limited to 
students in advanced courses or large 
metropolitan areas. 

We remain mindful that a number 
of the individuals we meet have pre- 
vious experiences with the judicial 
branch that were less than positive. 
Life-changing divorce or custody 
proceedings have pierced the very 
fabric of their families. Others have 
encountered the courts when they 
committed criminal acts or suffered 
as crime victims. Our goal is to dem- 
onstrate that the judicial branch is 
designed to serve every member of the 
public in the fulfillment of justice. We 
further seek to help these individuals 
understand, through their personal 
encounters with the government and 
the legal system, the integral role that 
civic education and civic participation 
plays in our lives. 

To achieve this goal, rather than 
lecture, we interact with them and 
involve them in an experiential, 
educational exchange. We stay away 
from large assemblies and speaking 
from a podium. A small group ap- 
proach ensures each child’s personal 
educational experience. It is especially 
critical to reach out to children who 
may not be on a college track. Such 
educational interaction is intended to 
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provide students with the information 
they may need to live in today’s world 
and to understand and participate in 
the governmental process. Involving 
them in direct discussion infuses 
them with a sense of empowerment. 
In some communities, the child may 
be the only English-speaking member 
of the family, and these interactions 
provide him or her with information 
to share with parents regarding their 
rights as American citizens. 

We have walked into classrooms 
where the only visible human char- 
acteristic is the top of each student’s 
head as they look downward because 
they are not interested in just more 
“adult talk.” One student was resting 
his head on his desk when we walked 


2006 teacher graduates of the Florida Supreme Court Justice Teaching Institute with (from left to right 
on front row) Chief Justice R. Fred Lewis, Judge Michael Genden of the 11th Judicial Circuit, Judge 
Janet Ferris of the Second Judicial Circuit, and Annette Boyd Pitts, executive director, The Florida Law 


Related Education Association, Inc. 


into an alternative school several 
years ago. He later confided that he 
had been up all night, the result of a 
drive-by shooting in his neighborhood 
and his family’s fear. At some point, he 
became engaged because the content 
and methods captured his interest. By 
the end of the exercise he was asking 
if people could still be judges even if 
they had been in trouble or made some 
mistakes as a juvenile. 
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At times, we have encountered older 
students who give the impression 
that they know everything. We have 
discovered that beneath the veneer 
of skepticism are curious minds who 
crave the opportunity to learn how 
our governmental institutions work 
and who, until now, have never had 
an opportunity to interact with, ask 
questions of, or to reflect upon, cri- 
tique, and analyze the information 
with which they have been provided. 

One student was quite outspoken 
due to an impression that our courts 
allow too many defendants to “get off” 
on legal technicalities; however, this 
student eventually realized that some 
of the expressed views of “technicality” 
were actually fundamental constitu- 


tional rights. 

Some young people have endured 
more challenges by the time they reach 
the fifth or sixth grade than many of us 
can imagine. When we enter a school 
and immediately encounter students 
engaged in a physical fight in the entry, 
we wonder what problems these stu- 
dents must be facing. On one occasion, 
we delivered “fast food” lunches to an 
elementary class and watched with 


concern as many of the children cut 
the food into smaller portions to carry 
home for dinner. 

At a high school several years ago, 
we encountered a student who stut- 
tered repeatedly. The class rolled their 
eyes and laughed when he asked a 
question. Justice Lewis focused his 
attention on the young man and 
waited patiently for him to finish each 
sentence, and then praised him for 
asking such an important question 
and proceeded to answer each ques- 
tion with thoughtfulness and respect. 
After some time, a mutual respect de- 
veloped within the classroom and the 
lesson extended beyond the courts and 
the Constitution and the other stu- 
dents had stopped laughing at their 

classmate and be- 
gan to participate 
in the discussion 
with him. 
} As each 
_ example demon- 
strates, personal 
encounters are 
the gateway to 
unlocking the con- 
flicts and strug- 
gles many young 
people face today. 
Through our in- 
teraction with stu- 
dents and schools, 
we have encoun- 
tered some of the 
most wonderful 
people and grati- 
fying experiences. 
While visiting a 
school in Tampa, 
a red-haired au- 
tistic student ex- 
tended to us the 
warmest welcome 
that we have ever 
received on any of 
our visits by simply a gentle pat on 
Justice Lewis’ tummy. This small child 
taught us more through that simple 
caring act than textbooks may ever 
capture. Communication between 
individuals can occur on different 
levels and in ways other than words, 
and this lesson is carried close to our 
hearts since meeting that young man 
on a very special day. 
In working with the children, we 
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emphasize that our government serves 
every citizen, and that everyone who 
desires to participate in our govern- 
ment has the inalienable right to do 
so. When mock oral argument tours 
for students are conducted in the 
Florida Supreme Court, we hope for 
their understanding of being within an 
institution and structure of the people. 
On one memorable tour, classmates of 
an elementary student in a wheelchair 
were sitting in the justices’ chairs on 
the bench and participating in a mock 
oral argument. Justice Lewis encour- 
aged this young man to serve as a 
justice in the activity and brought him 
to the bench so he could also sit in one 
of the chairs, a simple gesture to help 
this student feel that the courts belong 
to him just as much as they belong to 
everyone else. 

Our personal encounters with 
students have also quelled students’ 
fears about a system that may appear 
cold, inhuman, and monolithic. After 
speaking in a Miami middle school, 
Justice Lewis was approached by a 
young girl who was in tears as she 
related that she was not a bad person, 
but had recently been involved in an 
encounter with law enforcement and 
was absolutely terrified about her 
upcoming court appearance. Justice 
Lewis quietly answered her questions 
about our judicial system. By the 
end of the discussion, she felt more 
comfortable with her upcoming ap- 
pearance, and said she believed the 
courts would treat her fairly. Through 
this experience, we learned that 
information conveyed through a per- 
sonal communication that provides a 
human side to a previously faceless 
institution is a powerful tool to com- 
bat fear of the unknown and respect 
for the institutions our citizens must 
navigate. 

Given the chance and the encour- 
agement to learn, any child can be- 
come a leader. Never has this convic- 
tion been proven to us more soundly 
than when, for one year, we conducted 
regular sessions with a class of young 
Tallahassee students labeled as 
underachievers. We interacted with 
these students regularly to provide 
multiple types of instructional tools 
to explore the law and our democratic 


institutions. At the end of the year, 


— 


Florida Supreme Court Justice Peggy A. Quince (left) and staff attorney Susan O'Halloran lead 
a group discussion with students in the Supreme Court library on the importance of the Bill of 
Rights. The event was part of the Supreme Court's 2006 Constitution Day celebration. 


visiting dignitaries from Hungary 
and Romania were stunned as they 
listened to this class of fourth-grad- 
ers compare the U.S. Constitution 
with those of countries with emerging 
democracies. 

When given the chance, these chil- 
dren not only learned, but excelled. 
Months later we learned that one 
lesson on the Constitution had really 
been applied to their school lives from 
our discussion on the Tinker black 
armband case,’ in which students in 
the 1960s protested the Vietnam War 
by wearing black armbands to school, 
resulting in their suspension. The case 
on symbolic speech was ultimately 
decided by U.S. Supreme Court, which 
found that wearing black armbands 
under the circumstances of the case 
was not disruptive to the school and 
thus the school had violated the stu- 
dents’ First Amendment rights. 

Our students later staged their own 
silent protest using symbolic speech in 
the cafeteria to demonstrate against the 
poor quality of the food. These students 
had shown the ultimate application of 
the lesson in their own way. 

One visit to a Wakulla Elementary 
fourth grade class resulted in a detour 
for Justice Lewis to a kindergarten 


class. Approached by a young kinder- 
gartener in the hall who tugged on his 
enticing black judicial robe, Justice 
Lewis agreed to be the young boy’s 
“show and tell” to his kindergarten 
class that morning. Justice Lewis 
disappeared into that kindergarten 
room to the surprise and excitement 
of young faces, and he proceeded with 
a short session in understandable 
terms about the courts and judges. 
These encounters are about more than 
education — they are about sharing 
life and mutual enrichment. 

Individuals from the media occasion- 
ally appear at the school visits to obtain 
“sound bites” for their news coverage. 
However, once they have filmed the 
“story” of a justice’s visit to a local 
school, more often than not, they stay to 
participate. Not only do the media learn 
about the government and judicial 
system, but members of the public who 
view the news report will also obtain 
knowledge and understanding. 

We have received many letters from 
students thanking us for our visits. 
One fourth grade student from a Tal- 
lahassee school told Justice Lewis 
that “Your magnificent definitions of 
the Bill of Rights left me stunned! 
I was fascinated by your amazing 
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use of words. You left me pondering 
about the country and its inhabitants. 
I also thought you had an extended 
vocabulary.” Another who visited the 
court wrote, “You are a wonderful man, 
thoughtful and kind, as you really, re- 
ally are. I believe that the government 
made a good choice of making you a 
justice. You made my day worth getting 
up for. I also loved sitting in your chair.” 
A student with a learning disability 
wrote, “This is how I think of you.... I 
have a light and it won’t turn on but 
then you come in and it turns on!” 

These educational encounters have 
more a mere fleeting impact on stu- 
dents. Some have gone on to become 
national champions in history, civics, 
and government education competi- 
tions. Others have made a career 
choice based in part through a session 
on our government’s structure and 
function. 

After a mock trial session in which 
the struggles of disabled children were 
addressed, a young student said she 
intended to become an attorney to 
help children with disabilities, as she 
had experienced such need in her own 
family. After a session in a Jacksonville 
school, Justice Lewis signed pocket 
constitutions for the students, and 
one student informed us that he would 
keep this document in his drawer at 
home until he became a lawyer. 

Recently, Justice Lewis noticed that 
a temporary employee at the Florida 
Supreme Court had a photo of himself 
and the justice. As it happened, a 
number of years ago he had interacted 
with one of the justice’s law-related 
education sessions at a Leon County 
high school. This fall, that young man 
begins law school. 

Some students stay in touch with 
us year after year. Many years ago 
we met a young man from Miami who 
participated in a high school legal 
brief writing program and moot court 
argument. Roberto Moran traveled to 
Tallahassee on two occasions to pres- 
ent oral argument before the justices. 
Mr. Moran has stayed in touch with 
Justice Lewis through high school, 
college, and now into law school. 
Roberto Moran is a stellar example 
of the potential that each of Florida’s 
students possess to be an effective 
member of our democratic society. 
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Justice Teaching Institute 

One of the most powerful teaching 
tools is the Justice Teaching Institute 
(JTI) held at the Florida Supreme 
Court annually. Twenty-five middle 
and high school teachers from all 
areas of the state are invited to a five- 
day training session with all of the 
justices. During JTI, the teachers are 
exposed to judicial decisionmaking, 
the appellate process, technology and 
the courts, the structure and function 
of the court system, alternative dis- 
pute resolution, and the history of the 
Supreme Court of Florida. Through 
an actual case pending before the 
court, the teachers learn more about 
Florida’s judicial system; they work 
with the facts, read the briefs, review 
applicable cases, study relevant con- 
stitutional provisions, and prepare 
their own oral arguments. The five-day 
seminar culminates with the teach- 
ers observing the real oral argument 
before the Florida Supreme Court. 

JTI has received exuberant reviews 
from the teachers who have attended 
and graduated from the program. 
One teacher deemed JTI “the best 
workshop for teachers I have ever 
attended.” Another said the institute 
increased their trust and confidence in 
the courts, while another said it was 
“without a doubt the most meaning- 
ful training ever.” One attendee said 
the program “will change my teach- 
ing—and my life.” 

This past year, the teachers found 
the experience particularly worth- 
while because the case selected for 
JTI not only had a constitutional 
issue, but also an issue that required 
interpretation of the Florida Stat- 
utes. Hence, they understood the dif- 
ficulties judges face when a statute 
requires interpretation or when two 
statutes appear to be inconsistent. 
Through the JTI process, these par- 
ticipants observed first-hand the role 
of the judiciary to interpret the lacy, 
not make the law. 

The beauty of JTI is that the attend- 
ing teachers must agree to take back 
the information they have learned 
from the Supreme Court seminar to 
their local communities and conduct 
colleague training seminars. Their 
knowledge is thus dispersed to other 
educators and their students in many 


communities. 

With each passing year, the JTI’s 
educational outreach extends further 
across Florida. The JTI model has been 
presented nationally and worldwide 
(most recently in Poland) as an effective 
professional development model ad- 
dressing the courts and the judiciary. 


Conclusion 

Our responsibility is to educate the 
public about the courts and the Con- 
stitution, and attorneys and judges 
bear a special responsibility to help 
students and adults understand our 
legal process and the administration 
of justice. A reciprocal benefit exists 
as studies demonstrate that persons 
with more knowledge of the courts are 
more likely to support the institution 
and its corresponding powers. U 
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Walking in Their Shoes 
THE 2006 JUSTICE TEACHING INSTITUTE 


The Florida Justice Teaching Institute is funded by The Florida Bar Foundation and The Florida Bar 
with in-kind assistance from the Supreme Court of Florida and the Florida Law Related Education 
Association, Inc. Teachers then return to their school districts to organize their own local teaching 

institutes involving judges in their own judicial circuits. 


annually by the Supreme Court of Florida. Each of Florida’s seven Supreme Court justices served as faculty dur- 

ing the institute as teachers analyzed the constitutional dilemmas involving the Fourth Amendment. The case, 
Hilton v. State of Florida, addressed whether a person’s right to be free from unreasonable searches and seizures is 
violated when a vehicle is stopped by the police for a cracked windshield regardless of whether the crack created any 
immediate danger. 

Teachers learned about the case and its constitutional issues through sessions with judges, police officers, attorneys, 
and the Supreme Court justices. The training provided a balance of academic and clinical experiences designed to 
prepare teachers to effectively teach about the courts and the administration of justice. Twenty-four participants repre- 
senting 12 judicial circuits attended the institute. 

The institute began with an exercise on the Florida Constitution and Code of Judicial Conduct. “In doing this, teach- 
ers received a quick introduction to the structure and function of the judicial branch in Florida as well as the role and 
responsibilities of judges,” stated Judge Michael Genden, from the 11th Judicial Circuit and this year’s Justice Teaching 
Institute facilitator and mentor judge. 

Teachers were introduced to a variety of teaching methods as they learned about the appellate process. Annette 
Pitts, executive director of The Florida Law Related Education Association, Inc., demonstrated effective strategies for 
teaching controversial issues. 

Simulations, case studies, Supreme Court conference activities, and re-enactments, were used. Additionally, teach- 
ers explored the trail of justice using the Hilton case. Participants began with a police traffic encounter and then moved 
into the circuit court for a motion to suppress hearing with Second Judicial Circuit Public Defender Nancy Daniels and 
State Attorney Willie Meggs simulating the motion to suppress hearing. 

“This really brought every thing together for me,” said Melanie Harden, a teacher from Polk County. 

Teachers learned the appellate process by following the 
case through the courts. “The unique element of the Justice 
Teaching Institute model is that teachers research and trace 
a real case through the system,” stated Annette Pitts. “They 
prepare to argue the case in the Supreme Court and serve 
as the petitioner, respondent, and justices during the insti- 
tute.” 

As a final application, teachers observe the real oral argu- 
ments in the case scheduled to be held at the Supreme Court 
during the Justice Teaching Institute. 

“This is the very best institute | have ever attended,” stated 
Judy Jones, a teacher from Tampa. “The planning and imple- 
mentation were flawless,” she added. 

Teacher evaluations revealed a substantial increase in 
knowledge as a result of the institute. Additionally, teachers 
reported the institute increased their trust and confidence in 
the courts. One teacher wrote, “Our week’s activities rein- 
forced my belief that the law and the Constitution are two of 
the best instructional tools we have.” 

Paula Lesko was amazed at the opportunities she expe- & 
rienced during the institute, “I never anticipated that | would mised 
have the opportunity to meet and benefit from the wisdom of Second Judicial Circuit Court Judge Janet Ferris, standing, 
each and every Florida Supreme Court justice.” Lesko added, was a mentor for the 2006 Justice Teaching Institute at 
“Thank you for supporting my belief that middle schoolteachers the Florida Supreme Court. Here she works with teachers 
provide a critical bridge to high school in the study of civics.” attending the April institute. 


[annual from throughout Florida experienced justice “first-hand” at the 2006 Justice Teaching Institute, hosted 
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Balancing Act 


by Joseph W. Hatchett and Annette Boyd Pitts 


“If citizens have respect for the work of their courts, their respect for law will survive the shortcomings 
of every other branch of government; but if they lose their respect for the work of the courts, their respect for law and order 
will vanish with it.” — Arthur T. Vanderbilt 


ow much power should a government have? How 

should such power be distributed? What rights 

should a government guarantee to its citizens? 

These questions were among those debated in 
the historical development of our government and continue 
to be the focus of national debate in our country today. The 
balancing act of liberty and order continues to be examined 
and applied to contemporary issues and situations through- 
out the U.S. and the world. 

One of the primary aims of good government is the pro- 
tection of individual rights.' Yet today evidence suggests 
that the majority of Americans know little about their 
rights. How can we hold government accountable for the 
protection of our rights when we do not even know what 
they are? We cannot. 

In a study conducted by the First Amendment Founda- 
tion and the American Journalism Review, only two percent 
of Americans polled could identify the five rights in the 
First Amendment.” However, such freedoms are deemed as 
the most fundamental to the principles of American democ- 
racy. Freedom of speech, freedom of the press, freedom of 
religion, the right to peaceably assemble, and the right to 
petition the government for a redress of grievances define 
the very essence of American society. While government 
has the responsibility to protect individual rights, we as 
citizens hold a dual responsibility to know and understand 
these rights. 

The US. and Florida constitutions provide the structure 
and function of government as well as protect individual 
rights. Three separate and distinct branches were designed 
with separate primary powers and functions. The accumula- 
tion of all power in one branch was something the framers 
of the Constitution feared would lead to tyranny. “The ac- 
cumulation of all powers, legislative, executive, and judiciary 
in the same hands . . . may justly be pronounced the very 


definition of tyranny.” However, the framers also knew these 
three separate and distinct branches of government needed 
a system of controls or constitutional checks over each other 
to keep them “in their proper places.” 


The Balancing Act 

Checks and balances are important components of the 
design of our government. Each branch of government 
shares in the powers of the other two so that each can also 
limit the powers of the others.°® Without effective checks, in 
a government based on the will of the people, the major- 
ity could exercise tyranny over a minority through their 
popularly elected government representatives. The main 
point of separation of powers with checks and balances in 
our government is the prevention of tyranny and the equal 
protection of individual rights under law.° 

The constitutional design of these conjoined principles 
— separation of powers with checks and balances — is 
exemplified by articles I, II, and III in the US. Constitu- 
tion.’ Congress has the legislative or lawmaking power. The 
president and the executive branch carry out and enforce 
the laws. The Supreme Court and inferior courts have the 
judicial powers that involve interpretation of the law in 
specific cases. The president, however, can check Congress by 
vetoing or refusing to approve proposed legislation. In turn, 
the Congress can override an executive veto by a two-thirds 
vote. Furthermore, presidential appointments to executive 
departments and to federal courts require Senate approval. 
In addition, the judiciary can use its power of judicial re- 
view to invalidate unconstitutional acts of the other two 
branches. 

Why a repeat of basic constitutional studies for such an 
educated audience? It is important to realize how little 
our citizens know and understand about the design of our 
government, particularly separation of powers and checks 
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Judges must follow the U.S. and Florida 
constitutions in their decisions as well 

as applicable law as opposed to making 
decisions based on their personal beliefs. 


and balances, in order to evaluate the 
impact such limited knowledge may 
have upon the continuation of this 
experiment in self-government. In a 
recent poll conducted by The Florida 
Bar, Floridians were quizzed on their 
knowledge of some basic principles of 
democracy. The findings were similar 
to earlier findings of a national poll the 
American Bar Association conducted. 
Fewer than 60 percent could correctly 
identify the three branches of govern- 
ment (executive, legislative, and judi- 
cial) and fewer than half understood 
the concepts of separation of powers 
and checks and balances. Perhaps we 
need to reflect upon the very essence of 
our constitutional roots to convey this 
information to the public. 

Sometimes our youngest children 
can shed light on the best ways to 
express such complex concepts. A 
seven-year-old, first grade student in 
Miami submitted a law week poster to 
the Florida Law Related Education As- 
sociation, Inc., in response to the 2006 
theme addressing separation of powers. 
This young immigrant student drew a 
picture of a see-saw with each branch 
of government symbolized within the 
drawing. Sabina wrote, “Some people 
make the laws. Some people explain 
the laws. Then some people make us 
obey the laws. This makes our country 
fair. The see-saw stays balanced when 
the three parts are working together.” 
Her words along with a very imagina- 
tive picture have captured the essence 
of a complex concept through the eyes 
of an elementary student. 


The Unique Role of the Courts in 
this Constitutional Design 

“We the People” are the first words 
of the preamble to the Florida Con- 
stitution as well as the first words of 
the preamble to the U.S. Constitution. 
Both documents speak of “we the 
people” as a sovereign. The individual 
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in our society may need protection 
from the sovereign — all of us. Because 
the individual in our society needs 
protections, the Florida Constitution 
as well as our national Constitution 
have placed limitations on citizens and 
the government. 

The courts are unique in this con- 
stitutional design in that they do not 
represent the will of the majority. 
Judges are different from legislators. 
Judges should not consider political 
repercussions when they decide a 
case. Instead, judges are responsible 
for making decisions based on the 
law. They should be impartial and 
fair in their decision-making, free 
from political pressures or influences. 
Decisions should be based solely on 
the facts and applicable law. Former 
Chief Justice William Rehnquist in a 
1980 dedicatory address at Pepperdine 
stated, “Judges must strive to do what 
is legally right, all the more so when 
the result is not the one the home 
crowd wants.” When citizens support 
the American tradition of judicial in- 
dependence, they act to protect their 
rights to liberty under law. 

Judges often have to review govern- 
ment actions to determine whether 
they conform to the provisions of the 
Constitution. The power of judicial 
review was firmly established in Mar- 
bury v. Madison, 5 U.S. 137 (1803), and 
is one of the fundamental principles of 
American constitutional law. Judges 
must have the independence to rule 
against the government when neces- 
sary. They should not be afraid to use 
their best legal judgment to interpret 
the law. Historically, one of the main 
concerns cited against King George III 
was, “He has made judges dependent 
on his will alone, for the tenure of their 
offices, and the amount and payment of 
their salaries.” If judges are fearful for 
their jobs or feel they will be punished 
for unpopular decisions, are they less 


likely to be neutral and impartial? 
It is also important for citizens to un- 
derstand that judges are accountable 
for their actions. Judges must follow 
the U.S. and Florida constitutions in 
their decisions as well as applicable 
law as opposed to making decisions 
based on their personal beliefs. The 
public should understand concepts 
such as case precedent and the ap- 
pellate process. Additionally, judges’ 
actions are reviewable. In Florida, a 
Code of Judicial Conduct provides the 
ethical guidelines for the conduct of 
judges in Florida’s court system. The 
Judicial Qualifications Commission 
reviews and investigates complaints 
about judges. Judges can be sanctioned 
for misconduct and even removed from 
the bench. The public needs to under- 
stand the difference between an un- 
popular ruling by a judge and conduct 
that is unethical or in violation of the 
Code of Conduct for judges. This can be 
easily demonstrated through a series 
of icebreaker activities or lessons for 
student and adult populations alike. 


Public Attitudes About 
the Judicial Branch 

Evidence has long supported the no- 
tion that as public knowledge about the 
justice system increases, public trust 
and confidence in the courts also in- 
creases. Public education and outreach 
are essential to build long-term support 
for this institution of democracy.'’ In 
a recent study conducted last year by 
Justice at Stake, a nationwide, non- 
partisan partnership of more than 30 
judicial, legal, and citizen organizations 
dedicated to fair and impartial courts, 
Americans reported that the most 
important function of the court system 
is to serve as guardians of our consti- 
tutional rights.'! This was followed by 
a fair and impartial judiciary. 

This same study revealed that 
“having an understanding of the role 
of precedent, appeals, constitutional 
review, and other aspects of the courts 
appears to reinforce an appreciation 
for the courts and their role as con- 
stitutional guardian.”'* Education, 
specifically knowledge of the courts 
was found to directly correlate to sup- 
port of the courts.'* 

In previous years, national confer- 
ences have addressed issues affecting 
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public trust and confidence in the 
courts. Lack of public understanding 
of the courts and judicial isolation — 
lack of contact with the public — were 
identified as high priorities critical to 
building trust and confidence." Effec- 
tive, interactive educational presenta- 
tions delivered directly by judges and 
attorneys using appropriate methods 
will have an important impact upon 
public understanding and perception. 
Direct contact and interaction with 
judges will allow greater accessibility 
to information and build relationships 
with the public. 

Asurvey released in September 2006 
by the Annenberg Public Policy Center 
of the University of Pennsylvania 
found that while trust in the judicial 
branch is high, and the judicial branch 
remains the most trusted branch of 
government, levels of trust decreased 
from 75 percent in 2005 to 64 percent 
this year.'° Director of the Annenberg 
Public Policy Center Kathleen Hall 
Jamieson reported that a lack of un- 
derstanding of checks and balances as 
well as the basic constitutional func- 
tions of the courts is problemmatic."® 
Issues contributing to public concern 
included the role of money in the elec- 
tion of state judges, impartiality, and 
political influences. 

A body of research spanning several 
decades provided the initial founda- 
tion for teaching law-related education 
in our public schools. The centerpiece 
of this research was a study the U.S. 
Department of Justice commissioned 
that concluded law-related education, 
properly implemented, could have a 
positive impact not only on knowl- 
edge, but also on skills and attitudes. 
Recommendations were identified as 
successful prescriptions to effective 
law-related education programs, one 
that included the use of law-related 
resource persons, such as judges and 
lawyers, in the classroom. It was 
important that the resource persons 
present a balanced view using inter- 
active and effective methodologies in 
the classroom. 


Justice Teaching 

Law-related and civic education 
has become the cornerstone of Florida 
Supreme Court Chief Justice R. Fred 
Lewis’ administration. Since his ap- 


pointment to the bench, the chief justice 
has visited schools three or four times 
a month. He realizes the importance of 
teaching students to understand how 
our institutions of democracy work. 
The Chief Justice is helping to develop 
a permanent structure to reach out to 
every school in the state. 

Judges and attorneys in every circuit 
will be encouraged to participate in 
this education outreach effort. Effec- 
tive lessons, training, and resources 
will be available to prepare resource 
persons to work directly with schools 
and students. The Supreme Court 
of Florida, The Florida Bar, and the 
Florida Law Related Education As- 
sociation, Inc., are working together 
to implement this statewide plan. 

Activities and lessons designed to 
acquaint audiences with the courts and 
the Constitution have been designed 
for use with the Justice Teaching ini- 
tiative. Each lesson has been used in 
various grade levels to determine its 
effectiveness and these lessons will be 
accessible to resource persons visiting 
schools throughout Florida. 

Additionally, training programs for 
teachers, such as the statewide Jus- 
tice Teaching Institute sponsored by 
the Florida Supreme Court, provide 
a balance of clinical and academic ex- 
periences to prepare teachers to teach 
effectively about the courts. Through 
this program, teachers experience 
justice first-hand. All justices serve as 
faculty in this innovative professional 
development model which has been 
replicated in multiple states and has 
been explored by many countries as a 
model training program. A wide range 
of methodologies demonstrate legal 
processes and concepts. 


Conclusion 

A reciprocal relationship with pub- 
lic education and our courts provides 
students and other audiences direct 
access to the judiciary and opportu- 
nities to learn about this important 
institution of democracy. It provides 
a human side to justice. Studies dem- 
onstrate that individuals with more 
knowledge about the courts are more 
likely to support the courts and develop 
increased trust and confidence in the 
judicial branch. When citizens sup- 
port the American tradition of judicial 


independence, they act to protect their 
rights to liberty under law.Q 
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Joseph Hatchett became the head 
of Akerman Senterfitt’s appellate division 
in 1999 after retiring as chief judge of the 
US. Court of Appeals for the 11th Circuit. 
Appointed to the Florida Supreme Court 
in 1975, Hatchett was the first African- 
American elected to the highest court of a 
state and the first African-American elected 
to any public office in a statewide election 
in the south since reconstruction when in 
1976, he won a statewide election to remain 
on the Florida Supreme Court 

Annette Boyd Pitts is the founding 
executive director of the Florida Law Related 
Education Association, Inc. Pitts administers 
a wide range of law and civic education pro- 
grams for students in grades K-12. While her 
primary responsibilities are in Florida, Pitts 
also works with education for democracy ef- 
forts in new and emerging democracies. Pitts 
is vice chair of The Florida Bar Law Related 
Education Committee. 
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Revitalizing Education 
A Case Study 


by John Doyle and Stephen C. Shenkman 


“If a nation expects to be ignorant and free, in a state of civilization, 
it expects what never was and never will be” — Thomas Jefferson 


orty state constitutions mention the importance of 

civic literacy among citizens, and 13 constitutions 

state that the central purpose of their educational 

system is to promote good citizenship, democracy, 
and free government.' Schools, as institutions, are system- 
atically responsible for developing citizen norms and build- 
ing civic knowledge and skills such as critical thinking.” 
Within this framework for developing effective citizenship 
skills, our democracy can improve and flourish. 

A study released by the Center for Information and 
Research on Civic Learning and Engagement (CIRCLE) 
and the Carnegie Corporation of New York, suggests that 
formal school-based civic education classes are on the de- 
cline.* Today’s civic education curriculum is a matter of too 
little, too late — consisting of a one-semester high school 
government course, usually in the senior year. Disturbing 
trends are emerging. With civic education declining, so too 
are students’ interest in public affairs, their political and 
civic knowledge, voter participation, and attitudes toward 
government.‘ Students need practice developing the skills 
of effective citizens and opportunities to grow in their 
knowledge of public issues. 


Florida’s Civic Education Curriculum 

A recent survey took an inventory of Florida school dis- 
tricts to identify how civic education is addressed in the 
curriculum. Most districts reported little time available 
in elementary school to teach civics, mainly because of 
FCAT related priorities. At the high school level, students 
are required to take a semester of American government 
before graduating. In reviewing the middle school curricu- 
lum, however, we found fewer than 10 percent of Florida’s 


school districts have a required civics course in middle 
school. The majority of Florida school districts reported 
offering two years of geography and one year of history at 
the middle school level or two years of history and one year 
of geography. Some school districts, however, including the 
Miami-Dade County Public Schools, have implemented a 
more practical and applied curriculum for 6th — 8th graders 
designed to prepare them not only for high school, but also 
for active participation in a democracy. The Miami-Dade 
County Public Schools, along with a handful of other dis- 
tricts in Florida, require a year-long civics course in middle 
school in addition to one year of geography and one year of 
history. 

The lack of civics in middle school will change this year, 
however, with the passage of legislation requiring Florida 
students to take a semester of civics in grades six, seven, or 
eight, before progressing to high school. This new mandate 
will provide middle school students with the opportunity 
to improve their civic knowledge and skills throughout 
Florida. The Miami-Dade County civics curriculum can 
serve as a model for other districts to implement the legis- 
latively mandated middle school civics education course. 


The Miami-Dade County Public Schools’ 
Approach to Civic Education 

The goal of civic education is to develop knowledgeable, 
responsible citizens whose words and actions at school and 
home, in the community, and in the voting booth reflect 
a commitment to the fundamental values and principles 
of the American constitutional democracy. To maintain 
our nation’s “civic health,” students must understand 
the structure and function of government. Furthermore, 
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The “civic responsibility” competencies and 
objectives emphasize democratic principles 
and the importance of civic activism, 
including community service and voting. 


students must understand, analyze, 
and evaluate public issues, and learn 
to defend positions on those issues. In 
Miami-Dade County Public Schools, 
the responsibility for helping students 
acquire a sense of civic participation 
rests primarily with social science 
educators. 


The Social Science 
Competency-based Curriculum 

Miami-Dade County Public Schools’ 
Division of Social Sciences and the 
district’s social science teachers re- 
inforce civic responsibility and civic 
activism through a required Social 
Science Competency-based Cur- 
riculum. The “civic responsibility” 
competencies (the content knowledge 
or skills a student should be able to 
demonstrate following instruction) 
and objectives emphasize democratic 
principles and the importance of 
civic activism, including community 
service and voting. Furthermore, the 
students are afforded the opportunity 
to apply those principles through civic 
participation. 

The Miami-Dade County Public 
School District was the first to require 
an annual civics course in middle 
school. The district’s current 7th grade 
civics course was the primary model 
the Florida Law Related Education 
Association, Inc., used to share with 
districts across the state. In addition, 
Miami-Dade County Public Schools 
offers all state-approved middle and 
senior high school law and civics 
elective courses. When senior high 
school honors level courses are not 
available in the state’s Course Code 
Directory, the district has worked to 
offer the courses with a local honors 
designation. This provides students 
with opportunities to explore civic 
and legal content and concepts at a 
challenging academic level. The state- 
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approved senior high school ethics 
elective course was also developed by 
teachers and staff from Miami-Dade 
County Public Schools. 


District Initiatives 
In addition to the core social science 
curriculum, three major district-wide 
initiatives directly related to civic 
education are administered by the Di- 
vision of Social Sciences: the annual 
Student Voter Registration Drive, the 
district’s community service gradua- 
tion requirement, and the district’s 
character education initiative. 

Each spring, as part of the annual 
student voter registration drive, eli- 
gible students are registered to vote in 
all senior high schools; social studies 
teachers identify and register eligible 
17-year-old high school students, 
primarily targeting those students 
enrolled in the required 12th grade 
American government and economics 
courses. During the 2005-2006 school 
year, 11,651 students were registered 
to vote. Since the program’s inception 
in 1972, over 249,000 students have 
been registered to vote. Eligible stu- 
dents and employees are provided an 
additional opportunity to register to 
vote during the fall preceding each 
presidential election. The Division 
of Social Sciences works closely with 
staff from the Miami-Dade County 
Department of Elections on this im- 
portant project. 

The Division of Social Sciences also 
administers the district’s community 
service graduation requirement. De- 
fined as “well-planned, organized, and 
voluntary efforts to address a specific 
need in the community,” a community 
service project must be completed by 
all high school students prior to grad- 
uation. Required since 1996-1997, all 
projects must be approved by school 
staff and must follow the require- 


ments as outlined in the “Community 
Service Implementation Guidelines.” 
As a result, students have had many 
opportunities to work with nonprofit 
organizations, community groups, and 
government agencies on a wide range 
of projects. Many community service 
projects also provide students with 
school-to-career experiences. 

Miami-Dade County Public Schools 
was the first district in the state to 
require character education and one 
of the few districts to develop its own 
curriculum support materials to sup- 
port the requirement. 

The district’s character education 
requirement is based on nine core 
values adopted by the school board in 
1995, including respect, responsibility, 
cooperation, citizenship, fairness, hon- 
esty, integrity, kindness, and pursuit 
of excellence. Under the direction 
of the Division of Social Sciences, a 
team of teachers developed specific 
lessons to support this requirement. 
Each lesson targets one or more of 
the nine core values while also meet- 
ing one or more of the required grade 
level objectives from the social science 
competency-based curriculum. The 
Division of Social Sciences is explor- 
ing additional means to support and 
refine the current character education 
initiative, such as pursuing partner- 
ships with organizations like Global 
Ethics and the Youth Ethics Initiative, 
Inc., and developing grant proposals. 
In 2005, the district was awarded a 
highly competitive Partnership in 
Character Education grant for $1.5 
million by the U.S. Department of 
Education. This four-year grant will 
be administered by the Division of So- 
cial Sciences. Grant funds will be used 
to develop additional ethics-based 
instructional materials for secondary 
students. High interest, real-world 
ethical issues will be explored across 
the academic disciplines in an effort 
to make these issues part of every 
student’s education. Comprehensive 
professional development for teachers, 
including training on the foundations 
of ethical reasoning and teaching 
strategies to encourage thoughtful 
classroom discussion on ethical is- 
sues, will also be provided through 
the grant. The development of a home 
learning parental component to sup- 
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port character/ethics education is also 
planned. 

Miami-Dade County Public Schools’ 
Division of Social Sciences is proud to 
be recognized as a leader in civic, law, 
and character education at the state, 
national, and international levels. 
Their effective curricular and co-cur- 
ricular programs help students gain 
civic knowledge and skills and provide 
them with opportunities to practice 
civic virtue both within the school and 
the community. The education of our 
students and, ultimately, the health of 
our democracy are directly dependent 
on our continued work in this area. 


Co-curricular Programs 
for Students 

The Division of Social Sciences, 
in partnership with law and civic 
education organizations across the 
state and nation, offer a wide range 
of co-curricular programs to comple- 
ment the required Social Science 
Competency-based Curriculum and 
provide students with opportunities 


to think critically and become actively 
engaged in their learning. These stu- 
dent programs include: 

¢ Justice Teach In (in partnership 
with the Florida Law Related Educa- 
tion Association). 

¢ Law Week Programs (in coopera- 
tion with the Dade County Bar Asso- 
ciation and the Florida Law Related 
Education Association). 

© Mock Trial and Moot Court (in 
partnership with the Florida Law 
Related Education Association and 
the Dade County Bar Association). 

¢ Project Citizen (in partnership 
with the Center for Civic Education 
and the Florida Law Related Educa- 
tion Association). 

¢ School Violence Prevention Demon- 
stration Program (in partnership with 
the Center for Civic Education). 

e “We the People...” Programs and 
Competition (in partnership with the 
Center for Civic Education and the 
Florida Law Related Education As- 
sociation). 

© Youth Ethics Initiative (in partner- 


ship with Youth Ethics Initiative, Inc.). 
¢ Brief Writing Program (in part- 

nership with The Florida Law Related 

Education Association, Inc.). 


Special Programs 
to Support Elections 
Additionally, as part of the presi- 
dential elections of 2004, the Division 
of Social Sciences provided teachers 
and students with opportunities to 
become more informed voters prior 
to the election. A highly successful 
student political forum sponsored 
in February 2004 at Dr. Michael M. 
Krop Senior High School, combined 
elements of a political convention 
and a presidential debate. Over 400 
high school students representing 
each senior high school in the district 
listened to and questioned represen- 
tatives of each major presidential 
candidate. The division also developed 
and distributed a special instructional 
packet titled Election 2004 prior to 
the November 2004 election. Eligible 
high school students and employees 
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As our democracy ages, we cannot allow 
our commitment to civic education to fade 
away. Schools bear a distinct and historic 
responsibility to sustaining and improving 
this vital area of instruction. 


were registered to vote in a special 
registration drive held prior to the 
November 2004 elections. The divi- 
sion also sponsored a district-wide, 
Internet-based mock election for all 
students. Using Survey Gold software, 
students cast ballots electronically for 
the presidential, senate, and county 
mayoral races. 


Student Government Association 

Staff in the Division of Social Sci- 
ences also coordinates all activities of 
the district’s Student Government As- 
sociation (SGA). The SGA is composed 
of elected representatives from each of 
the district’s senior high schools and is 
responsible for representing student 
views and making recommendations 
regarding district programs and poli- 
cies. SGA also sponsors special pro- 
grams including a student leadership 
conference and various community 
service activities. Full SGA meet- 
ings are held at the district office on 
a monthly basis. The SGA executive 
board receives academic credit as part 
of the executive internship program. 
The SGA board is elected by the SGA 
membership in the spring, as is the 
student advisor to the school board. 
These elections are coordinated by 
the Division of Social Sciences. 


Staff Development for Teachers 

The division also recognizes the 
importance of teacher education and 
provides regular staff development 
programs for teachers to broaden 
their knowledge of content and effec- 
tive teaching strategies. The Division 
of Social Sciences proudly partners 
with numerous civic organizations 
and the legal community to imple- 
ment professional development. Dis- 
trict teachers also participate in state 
and nationally sponsored workshops 
and seminars, such as the Florida 


Supreme Court’s Justice Teaching 
Institute, and institutes sponsored 
by the Center for Civic Education and 
the Florida Law Related Education 
Association, Inc. 

Additionally, staff members from 
the Division of Social Sciences and 
select district teachers serve as 
national and international trainers 
for “We the People...Project Citizen” 
and the School Violence Preven- 
tion Demonstration programs. Staff 
members have presented workshops 
at numerous state, national, and in- 
ternational conferences on civic edu- 
cation. Through a grant partnership 
with the Center for Civic Education 
and the Florida Law Related Educa- 
tion Association, Inc., selected staff 
and teachers are also working with 
teachers in Peru and Panama through 
a civic education exchange program 
known as Civitas International. 


Nationwide Campaign 

A nationwide campaign is underway 
to advance civic education. Congres- 
sional conferences convene annually 
in Washington, D.C., annually with 
delegations from every state partici- 
pating. The Florida delegations have 
consisted in past years of Florida Rep. 
Curtis Richardson (D-Tallahassee); 
Florida Supreme Court Justices Bar- 
bara Pariente and Peggy Quince; An- 
nette Boyd Pitts, executive director of 
the Florida Law Related Education As- 
sociation, Inc.; John Doyle, administra- 
tive director, Division of Social Studies, 
Miami-Dade County Public Schools; 
Levon Terrell, Florida Department of 
Education; and Dianne Wheatley-Gil- 
lotti, Florida League of Women Voters. 
The conference presents studies on the 
status of civic education and provides a 
range of ideas and models for states to 
consider in revitalizing this vital area 
of instruction. 
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The Florida campaign identified 
the middle school curriculum as a 
high priority for the campaign in 
2005-2006. Superintendents state- 
wide were asked to consider adoption 
and implementation of a year-long 
middle school course based on the 
Miami-Dade model. During the 2006 
legislative session, Florida legislative 
leaders supported a proposal to man- 
date the teaching of civics in middle 
school. A semester of civics was added 
to HB 7087 as part of the middle 
school promotion statute. Florida Rep. 
Curtis Richardson (D-Tallahassee) 
spearheaded the legislation in the 
House. 

Other areas of emphasis for the 
Florida campaign have included 
the development of respected state 
standards in civics and government. 
The Florida Law Related Education 
Association, Inc., employed a team of 
scholars and practitioners to rewrite 
Florida’s state standards in this spe- 
cific subject area. Two models have 
emerged from this deliberate process 
and have been presented to the De- 
partment of Education for review. 
Copies are available to other states 
attempting to undertake the review 
process. 

The Florida Civic Alliance Cam- 
paign will continue to work to raise 
awareness of the need for quality civic 
education programs in Florida’s public 
schools. The new middle school civics 
legislation will provide a huge boost 
to Florida’s civics initiative. While 
schools bear a unique responsibility 
of educating students for democratic 
citizenship, other democratic institu- 
tions must also play a role. 

Government officials need to inter- 
act more regularly with youth and 
with teachers. The Supreme Court of 
Florida’s law-related and civic educa- 
tion programs provide an excellent 
model for this essential interaction. 
The justices on the court regularly 
visit classrooms to present lessons on 
the courts and the Constitution, and 
interact directly with students at all 
grade levels. Additionally, the court 
hosts an annual teacher institute 
for middle and high school teachers 
where the justices serve as faculty 
to teach about the courts and the 
administration of justice in Florida. 
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Finally, thousands of elementary and 
secondary students visit the courts to 
participate in mock oral arguments 
and explore the administration of 
justice in Florida. Law Week and Con- 
stitution Week offer opportunities to 
begin partnerships with the schools. 
The Supreme Court has developed 
annual student-based programs for 
both events to educate middle and 
high school students about the courts 
and the Constitution. 

The new Justice Teaching Program 
spearheaded by Chief Justice R. Fred 
Lewis provides an organized plan for 
teaching about the courts and the 
Constitution. This innovative initia- 
tive partners judges and attorneys 
with every school in Florida to build 
relationships, educate students, and 
engage young people in the judicial 
branch. Exciting case studies and 
mock oral arguments provide a hands- 
on experience with the Florida justice 
system. 


Conclusion 
Preparing students for their roles 
as competent, responsible citizens 


in a democracy requires a strong 
and lasting commitment. As our de- 
mocracy ages, we cannot allow our 
commitment to civic education to 
fade away. Schools bear a distinct and 
historic responsibility to sustaining 
and improving this vital area of in- 
struction. But judges, attorneys, and 
other government officials also play 
an important role in this educational 
process. 

Florida’s middle school curriculum 
presents one opportunity to engage 
students and support the civic mis- 
sion of our schools. Reconstructing the 
middle school curriculum to provide 
a course in applied civics will provide 
one avenue for effectuating change 
and regenerating the great American 
citizen. 


' Talking Points: Why Civic Education?, 
11 Service-LEARNING Network 1 (Spring 
2005), available at www.crf-usa.org/net- 
work/network11_1/net11_1_talkpoints. 
html. 

2 CIRCLE & Carnegie Corporation of 
New York, Tur Civic Mission of SCHOOLS 
7 (2003), available at www.civicmissionof- 
icMissionofSchools. pdf. 


3 Id. at 16. 

* Michael A. Neblo, Civic Education Pro- 
grams, Report of the Task Force on Federal 
Election Systems (July 2001), available at 
www.tcf.org/Publications/ElectionReform/ 
NCFER/hansen_chap4_civic.pdf. 


John R. Doyle serves as administra- 
tive director, Division of Social Sciences, 
for Miami-Dade County Public Schools 
and is responsible for administering all 
social studies curriculum programs and 
projects, grades K-12. Mr. Doyle has served 
the district for 34 years as a teacher and 
administrator. He holds a B.A. degree from 
Florida Atlantic University (1973), a M.S. 
in Administration and Supervision of 
Public Schools from Florida International 
University (1980), and a M.S. in Social 
Studies Education from Florida Interna- 
tional University (1981). 

Stephen Shenkman is a trial lawyer 
from Miami and is also a civil traffic hearing 
officer in Miami-Dade County. He has served 
as chair of The Florida Bar Law Related 
Education Committee and is president of The 
Florida Law Related Education Association, 
Inc. He presently serves on the Traffic Court 
Rules Committee and is also the past chair 
of the Small Claims Rules Committee. He 
has served as a judge for numerous state, 
local, and national high school mock trial 
competitions and has helped train judges 
for the state competition. 
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The American Voter 


By Dianne Wheatley-Giliotti and Marilynn Wills 


oter turnout in the U.S. is embarrassingly low 
compared to other established democracies 
around the world.' In a voter turnout study 
published by Fairvote, the Voting and Democ- 
racy Research Center, the U.S. placed 20th out of the 21 
established democracies studied.” While some progress has 
been reported in U.S. voter participation between the 2000 
and 2004 elections, much still needs to be learned from the 
emerging trends. Of particular concern are the continued 
low voting rates among younger adults. According to the 
U.S. Census Bureau, voter turnout among Americans aged 
18 to 24 years has consistently declined since 1972 when 
it was 50 percent.* In the 2004 presidential elections, 47 
percent of the 18 to 24-year-old age group voted. 
What impact has the decline of civic education in our 
public schools had upon voter turnout? What can be done to 
generate greater citizen participation in our democracy? 


U. S. Voting Trends 

Although more and more people throughout the world 
are gaining the right to vote, Americans are still not fully 
exercising their right to cast a ballot.° In the presidential 
election of November 2004, 64 percent of voting aged citizens 
voted.® While this was the highest turnout in a presidential 
election since 1992 (when 68 percent of voting-aged citizens 
voted), an enormous number of Americans are not even 
registered to vote. Fifty-five million potential voters were 
not registered in 2004. What factors contribute to voter 
registration and turnout? What roles do age, gender, race, 
education, and income play in voter participation? 


Profile of the American Voter 

Information obtained from the U. S. Census Bureau 
suggests the following characteristics in profiling the 
American voter.’ Data from the 2004 presidential election 
demonstrated females were more likely to vote. In the past, 


men have voted at higher rates than women, but in 1984 
women’s voting rates surpassed those of men. During the 
2004 election cycle, 74 percent of women and 71 percent of 
men were registered to vote. Yet 65 percent of women and 
62 percent of men actually voted, further demonstrating 
the gender differences. 

Age also presents an interesting dynamic in the voter 
profile. Voting turnout rates were substantially higher (72 
percent) in the 55 and older group during the 2004 presi- 
dential elections. Yet voter turnout for younger Americans 
aged 18 to 24 has consistently declined since 1972. 

Although young adults had the lowest voting registra- 
tion rates in 2004, they also had the biggest increase in 
both rates since the 2000 election. Their registration rate 
increased by seven percentage points and their voting rate 
by 11 percentage points between the two elections. 

In 2004, married citizens had the highest rate of voter 
registration and voter turnout. While married men and 
married women had the same voter registration rate (77 
percent), married women actually voted at a higher rate (71 
percent) than married men (70 percent). Women who were not 
married also had higher registration and voting rates than 
unmarried men. 

Education also played a critical role in the 2004 presi- 
dential election. Citizens with a bachelor’s degree voted at 
a rate of 78 percent, while citizens who had not completed 
high school voted at a 40 percent rate. 

Citizens with higher incomes were more likely to register 
and vote. In families with incomes of $50,000 or more, the 
voting rate was 77 percent, while citizens in families with 
incomes under $20,000 voted at a rate of 48 percent. 

There were 216 million people of voting age in November 
2004; 32 million were not native and had immigrated to this 
country. Thirteen million of these immigrants were naturalized 
citizens, and 19 million did not have citizenship. Native born 
citizens voted at a higher rate than naturalized citizens. 
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Non-Hispanic white citizens voted at a rate of 67 percent; 
African-American citizens at 60 percent; Hispanic citizens 
at 47 percent; and Asian-American citizens at 44 percent 
in the November 2004 elections. 

Veterans had a higher registration rate (80 percent) and 
voting rate (74 percent) than nonveterans. 

Minnesota had the highest level of voter registration 
in the country at 85 percent. Hawaii had the lowest reg- 
istration rate (58 percent). Maine, New Hampshire, and 
Wisconsin were above the national average at 72 percent. 
These states, along with Idaho and Wyoming, allow citizens 
to register on the day of the election. North Dakota has no 
voter registration process. 

In the 2004 election, voting rates ranged from 51 percent 
in Hawaii to 79 percent in Minnesota. In Oregon, where all 
ballots are mailed in, the voting rate was 74 percent. This 
was higher than most of the states. 


Reasons for Not Voting 

In the 2004 presidential election, 142 million people 
were registered to vote; yet 16 million did not vote. The 
nonvoters reported multiple reasons for not voting. Twenty 
percent did not vote because they were too busy or had 
conflicting work or school schedules. Fifteen percent said 
they did not vote because they were ill, disabled, or had a 
family emergency. Eleven percent were not interested in 
voting or felt their vote would not make a difference. Other 
reasons included dislike of the candidates or the issues, 
confusion or uncertainty about registration requirements, 


and transportation problems. 


The Future for Florida Voters 

As a rapidly growing state, Florida faces special chal- 
lenges. Immigrants and Americans moving from other 
states are changing the nature of Florida’s electorate. After 
the 2012 census, Florida will likely gain in the electoral 
count, and our Hispanic population will comprise a signifi- 
cant share of the voting population. 

Changes to Florida’s education policy may contribute to 
greater youth participation in future years. The legislature 
has recently required a semester middle school civics course 
in all districts. With increased knowledge and civic partici- 
pation skills, students may evolve into more responsible, 
effective citizens. 

According to the Pew Charitable Trusts, two of three 
young adults between the ages of 18 and 25 years do not 
vote, and at least 40 percent are not registered. Perhaps 
these young people will become more involved in the vot- 
ing process as they assume more adult responsibilities. 
However, if Florida does not emphasize civic education of 
these young people, their participation could continue to 
decline as they grow older. 

Existing curricular programs used in Florida, such as We 
the People...the Citizen and the Constitution, are already 
producing promising results.* The We the People program 
is a nine-week curriculum on the U. S. Constitution and 
Bill of Rights designed to help students understand their 
citizenship responsibilities and to apply constitutional 
principles to contemporary issues. The program culminates 


38 THE FLORIDA BAR JOURNAL/NOVEMBER 2006 


in a mock congressional hearing in which students testify as 
expert witnesses before Congress. The Florida Law Related 
Education Association, Inc., administers the program and 
provides course materials to Florida schools at no cost. 

A recent study revealed that We the People alumni are 
better informed and more politically engaged than their 
peers.® Ninety-two percent of alumni voted in the 2004 
presidential election and 85 percent reported voting in 
all previous elections for which they were eligible to vote. 
Compared with Americans of the same age as well as 
college freshmen, more We the People graduates had vol- 
unteered to work in a political campaign and participated 
in a protest or demonstration. Higher percentages of We 
the People graduates had also contacted state or federal 
officials or their staff. 

Other initiatives, such as Kids Voting and Rock the Vote, 
will help build student interest in voting and political is- 
sues. Civic education organizations, such as the Florida 
Law Related Education Association, Inc., play a critical 
role in providing school-based resources and materials 
to advance civic literacy among our nation’s youth. The 
League of Women Voters continues to lead voter education 
and advocacy initiatives in Florida and across the nation. 
These coordinated efforts promise to engage Floridians of 
all ages in participatory democracy. 


Conclusion 

Americans don’t inherit the knowledge, skills, and atti- 
tudes needed to carry out this great experiment in self-gov- 
ernment. Each generation must renew its commitment to 
our democracy. As lawyers, teachers, and parents, we have 
the responsibility of preparing our youth for the challenges 
they will face in preserving democracy for generations to 
come.U) 


' FairVote: Voting and Democracy Research Center, Voter Turn- 
out, www.fairvote.org/?p.262. 

2 Id. 

° Kelly Holder, Current Population Reports, Voting and Registra- 
tion in the Election of November 2004 1 (March 2006), available 
at www.census.gov/prod/2006pubs/p20-556. pdf. 

Id. at 2. 

1. 

Td. 

* Suzanne Seoule, Voting and Political Participation of We the People 
Alumni 2004, Center for Civic Education, California (May 2005). 


Dianne Wheatley-Giliotti is president of the League of 
Women Voters of Florida (LWVF). Marilynn Wills is president of 
the LWV of Tallahassee and vice president of the LWVF. Founded 
in 1920, the League remains one of the premiere nonpartisan 
grassroots citizen organizations representing women and men in 
all 50 states. The League is organized to parallel the three levels of 
government: local, state, and national. The League works to build 
citizen participation in the democratic process. Leagues educate, 
advocate, and litigate to seek positive solutions to public policy. 
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TRIAL LAWYERS FORUM 


by Marc J. Randazza 


The Florida Supreme Court 
Dulls the Edge of Rule 1.420(e) 


he Florida Supreme Court 
recently reinforced its po- 
sition that the primary 
policy of the courts should 
be to see that cases are decided on 
their merits and not dismissed due 
to “mere technicalities.”' In making 
this strong statement, the court 
significantly dulled the sharp edge 
of Motions to Dismiss for Failure to 
Prosecute, as provided for by Florida 
Rule of Civil Procedure 1.420(e). 

A motion to dismiss for failure to 
prosecute under 1.420(e) is one of 
those “gotcha” motions that, when 
granted, leaves a defense attorney 
smiling, and a plaintiff’s attorney 
turning six shades of red.’ Rule 
1.420(e) provided an avenue to eas- 
ily dispose of a case if the nonmov- 
ing party failed to file any record 
activity for more than 12 months, 
and that “record activity” had to be 
something that was calculated to 
affirmatively move the case toward 
resolution.* 


Florida Supreme Court 
Changes Course: “Record 
Activity” Is No Longer Open 
to Interpretation 

In October 2005; in the case of 
Wilson v. Salamon, 923 So. 2d 363 
(Fla. 2005), the Florida Supreme 
Court significantly reexamined its 
jurisprudence surrounding Rule 
1.420(e) and what constitutes “record 
activity.” 

Interestingly enough, the most 
influential case law surrounding 
motions to dismiss for failure to 
prosecute pre-dates Rule 1.420(e), 
and the passage of (and amendments 
to) the rule and appear to have had 


little effect upon subsequent cases.* 
For example, Gulf Appliance Dis- 
tributors, Inc. v. Long, 53 So. 2d 706 
(Fla.1951), looms large over all deci- 
sions dealing with motions to dismiss 
for failure to prosecute. Under this 
case, Florida courts would examine 
the underlying record activity in or- 
der to determine if the activity was 
“of a sufficient quality that it was 
something more than a mere passive 
effort to keep the suit on the docket 
of the court; ... some active measure 
taken by [the] plaintiff, intended 
and calculated to hasten the suit to 
judgment” 

Once the Florida Supreme Court 
embraced this language in 1951, it 
became an indispensable part of any 
court’s evaluation of a motion to dis- 
miss for failure to prosecute, despite 
the fact that the 1976 amendment to 
the rule appears to have overruled 
Gulf Appliance.® 

For example, in Toney v. Freeman, 
600 So. 2d at 1100 (Fla. 1992),’ the 
Florida Supreme Court, almost 
verbatim, issued a holding that 
echoed the Gulf Appliance analysis. 
As recently as 2002, the Florida 
Supreme Court warmly embraced 
this analysis. In Moossun v. Orlando 
Reg’l Health Care, 826 So. 2d at 
946 (Fla. 2002), the court held that 
a trial court order setting a case 
management conference was not suf- 
ficient “record activity” to preclude 
a dismissal for failure to prosecute, 
because it was not an “affirmative 
act calculated to hasten the suit to 
judgment.”* 

There were, however, court deci- 
sions that did not conform to the 
Gulf Appliance / Moossun standard. 


For example, in Metropolitan Dade 
County v. Hall, 784 So. 2d 1087 (Fla. 
2001), the court held: “[A]ctions 
‘shall’ be dismissed if it appears on 
the face of the record that there was 
no activity within the past year. This 
requires only a review of the record. 
There is either activity on the face of 
the record or there is not.” 

In the fall of 2005, by issuing 

its opinion in Wilson v. Salamon, 
the Florida Supreme Court said 
“enough is enough,” and corrected 
what appears to be decades worth 
of erroneous jurisprudence, firmly 
establishing that “record activity” 
means precisely what it says. There 
is no longer room in the rule for 
interpretation as to the meaning of 
“record activity”: 
[T]he language of the rule is clear — if a 
review of the face of the record does not 
reflect any activity in the preceding year, 
the action shall be dismissed, unless a 
party shows good cause why the action 
should remain pending; however, if a 
review of the face of the record reveals 
activity by “filings of pleadings, order of 
court, or otherwise,” an action should not 
be dismissed.... This construction of the 
rule establishes a bright-line test that 
will ordinarily require only a cursory 
review of the record by a trial court. 


Wilson, thus, demonstrates that 
the court is not only committed to 
a plain meaning interpretation of 
the law, but that it is amenable to 
addressing past mistakes, no matter 
how well entrenched those mistakes 
may be: 

Today, we attempt to remedy our past 
errors of construction and return to the 
plain meaning and, more importantly, 
the purpose and policy of the rule. We 
conclude that continuing to abide by the 


principles of stare decisis where there has 
been a clear showing, as we believe there 
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has been here, that our original purpose 
and policy have been undermined, only 
serves to undermine the integrity and 
credibility of our court system. 


In doing away with the require- 
ment that a court examine the 
character of the “record activity,” 
the Florida Supreme Court clarified 
a potentially problematic line of 
cases and a departure from the plain 
language of the rule. The new rule is 
really the old rule — “there is either 
activity on the face of the record or 
there is not.”® 

The court made its underlying 
rationale clearer still: “We find this 
bright-line rule appealing in that it 
establishes a rule that is easy to ap- 
ply and relieves the trial court and 
litigants of the burden of determin- 
ing and guessing whether an activity 
is merely passive or active.” In doing 
so, the court remedied an errant 
streak of jurisprudence that should 
be of great benefit to lower courts, 
litigants, and attorneys alike.'° 


Further Modification 
of Rule 1.420(e) 

On the heels of its criticism of a 
half-century of jurisprudence sur- 
rounding motions to dismiss for 
failure to prosecute in Wilson v. Sal- 
amon, in 2005, the Florida Supreme 
Court, as part of its two-year cycle of 


revision for the Florida Rules of Civil 
Procedure, announced yet another 
shift in how these motions may be 
employed in the Florida courts." 

This rule change should not be 
viewed in a vacuum, but should be 
seen through the lens of the Wilson 
court’s strong statement that Rule 
1.420(e) provides a means for clear- 
ing the “dead wood” from the court 
system.” Nevertheless, the courts 
“must never lose sight of our primary 
policy of fostering resolution of cases 
on the merits.”"* 

As of January 1, 2006, the amend- 
ed rule employs a mandatory notice 
requirement that eliminates the 
“gotcha” element of Rule 1.420(e), 
and changes the time frame from 
one year to 10 months. By creating 
a requirement that the moving party 
in a 1.420(e) motion must provide the 
other party with notice, and also give 
that party an opportunity to cure the 
lack of activity, Rule 1.420(e) is now 
de-fanged as a means for attorneys to 
force the dismissal of civil actions." 

Prior to the amendment, the rule 
functioned in the manner that we all 
have come to know: If there was no 
record activity in a case for a period 
of one year, the case could be dis- 
missed on the court’s own motion or 
by motion of any interested person. If 
the plaintiff was unable to show good 
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cause as to why the court should not 
do so, the court was bound to dismiss 
the case.’ 

A Rule 1.420(e) dismissal was (or 
should have been) an embarrass- 
ment for attorneys whose cases were 
dismissed — often after the statute 
of limitations had passed — preclud- 
ing refiling the suit, and, thus, acting 
as a complete extinguishment of the 
claim. While the rule achieved its 
goal of clearing debris from court 
files, it was not without its critics. 
James P. Waczewski, writing in The 
Florida Bar Journal, commented 
that this type of dismissal was 
harsh punishment for a litigant who 
suffered the dismissal of his or her 
claim simply due to the inexperi- 
ence or negligence of counsel.'® Mr. 
Waczewski additionally commented 
that 1.420(e) “serve[d] to perpetu- 
ate mistrust in lawyers, our legal 
system, and our courts.” He sharply 
criticized the rule for trampling on 
the right of access to the courts, and 
appears to have predicted the rule 
adjustment.'’ 

The continuous existence of Rule 1.420(e) 
threatens the goal of every attorney in 
this state: to improve the image of our 
profession and of our judicial system in 
the eyes of the public. Allowing cases to be 
dismissed on technicalities and against 
the plain language of the rule is inconsis- 
tent with that goal and with our courts’ 


interpretation of the constitutional right 
to access the courts.'* 


Those who agree with Mr. Wacze- 
wski should be pleased with the new 
amendment to Rule 1.420(e). As of 
December, subdivision (e) provides 
that an action may not be dismissed 
for lack of prosecution without prior 
notice to the nonmoving party and 
an opportunity for the claimant to 
recommence prosecution of the ac- 
tion in order to avert dismissal.'” 
Now, instead of a window that slams 
shut on the 365th day of inactivity, 
each action now starts a 10-month 
clock ticking. If there is no record 
activity in a case for 10 months, the 
court, “the clerk, or any interested 
person, whether a party to the action 
or not, may serve notice that no ac- 
tivity has occurred.””° At that point, 
a 60-day clock begins to tick, and if 
no activity occurs during this grace 
period, the action must be dismissed 
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unless a party can show “good cause 
in writing at least five days before 
the hearing on the motion why the 
action should remain pending.””! 

What does this mean with respect 
to the principles behind Rule 1.420(e)? 
As of the writing of this article, only 
one reported case has acknowledged 
the amendment, and that was only to 
note that the amendment was of no 
effect to that case, since the motion to 
dismiss for failure to prosecute was 
filed in 2004.” 

The primary beneficiaries of the 
removal of the sharp edge from 
1.420(e) will be plaintiffs’ attorneys 
who fail to pay attention to their 
pending cases — and their clients. 
It remains to be seen whether this is 
a negative result. As Mr. Waczewski 
pointed out, the effect of the old rule 
could be seen as unjustly punishing a 
party with an otherwise meritorious 
claim simply because the plaintiffs’ 
lawyer is careless, inexperienced, or 
unfortunate. The downside is that 
cases that might otherwise be wor- 
thy of a quick death now have the 
ability to be kept on life support vir- 
tually indefinitely — and that “dead 
wood” could clog court dockets to the 
point that all litigants are denied 
speedy justice. 


Conclusion 

Previously, Rule 1.420(e) seemed 
to be a plaintiff’s nightmare. A 
miscalendared date, forgetfulness, 
negligence, or inexperience could 
have extinguished an otherwise 
valid claim. Additionally, what “re- 
cord activity” means was open to 
interpretation, so even a diligent 
attorney could find a case dismissed 
for failure to prosecute. With the 
Florida Supreme Court’s corrective 
decision in Wilson, the court has 
made it clear that it will not stand 
beholden to bad case law, no mat- 
ter how old or ingrained. With the 
amendment to Rule 1.420(e), the 
_ court shored up its bold statements 
in Wilson v. Salamon that Art. I, §21 
of the Florida Constitution mandates 
citizens’ access to the courts and that 
the primary mission of the courts is 
to see that cases are decided on their 
merits, not on arbitrary technicali- 
ties. O 


! See Wilson v. Salamon, 923 So. 2d 
363 (Fla. 2005); In re Amendments to the 
Florida Rules of Civil Procedure, 917 So. 
2d 176 (Fla. 2005). 

? It is virtually certain that there will 
still be embarrassing moments caused 
by Rule 1.420(e). However, the embar- 
rassment will be on the part of defense 
attorneys who may not keep abreast of 
these changes. In effect, this rule change 
has transformed the plaintiff’s attorney’s 
legal malpractice burden into a possible 
§57.105 trap for defense attorneys who 
fail to break their old habits. The cost of 
defending a 1.420(e) motion based on the 


old rule and standards should fall upon 
the erroneously moving party under FLa. 
Strat. §57.105. 

See Moossun v. Orlando Reg’! Health 
Care, 826 So. 2d 945, 946 (Fla. 2002); 
Toney v. Freeman, 600 So. 2d 1099 (Fla. 
1992). 

* Rule 1.420(e) was not adopted until 
1966. See In re Fla. Rules of Civil Proce- 
dure, 187 So. 2d 598, 624 (Fla. 1966). The 
rule was amended in 1976 and in 1980. In 
re The Fla. Bar, Rules of Civil Procedure, 
339 So. 2d 626, 629 (Fla. 1976); The Fla. 
Bar re Rules of Civil Procedure, 391 So. 
2d 165, 173 (Fla. 1980). 
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5 See Gulf Appliance Distributors, Inc. 
v. Long, 53 So. 2d 706 (Fla.1951) (quoting 
Augusta Sugar Co. v. Haley, 112 So. 731, 
732 (La. 1927)) (interpreting the statutory 
predecessor to Rule 1.420(e), Fia. Srar. 
§45.19(1) (1949)). 

® In 1976, the Florida Supreme Court 
significantly amended Rule 1.420(e). Prior 
to 1976, the rule was: “All actions in which 
it does not affirmatively appear from some 
action taken by filing of pleadings, order of 
court or otherwise that the same is being 
prosecuted for a period of one year shall 
be ... dismissed.” In re Fla. Rules of Civil 
Procedure, 187 So. 2d 598, 624 (Fla. 1966) 
(emphasis added). The 1976 amendment 
deleted the word “affirmatively” and added 
the requirement that activity sufficient to 
preclude dismissal must appear “on the 
face of the record.” Id. 

7 “Record activity must be more than a 
mere passive effort to keep the case on the 
docket; the activity must constitute an af- 
firmative act calculated to hasten the suit 
to judgment.” 

5 See also Barnett Bank v. Fleming, 508 
So. 2d 718, 720 (Fla. 1987) (same); Moran- 
sais v. Jordan, 870 So. 2d 177, 178 (Fla. 2d 
D.C.A. 2004) (same); Sewell Masonry Co. v. 
DCC Constr, Inc., 862 So. 2d 893, 896 (Fla. 
5th D.C.A. 2003) (same), review dismissed, 
870 So. 2d 823 (Fla. 2004); Florez v. City of 
Miami, 858 So. 2d 378, 378 (Fla. 3d D.C.A. 
2003) (same); Nicolitz v. Baptist Eye Inst., 
PA., 830 So. 2d 270, 272 (Fla. 1st D.C.A. 
2002) (same); Kearney v. Ross, 743 So. 2d 


578, 580 (Fla. 4th D.C.A. 1999) (same). 

® Wilson, 923 So. 2d at 373, citing Met- 
ropolitan Dade County v. Hall, 784 So. 2d 
1087, 1090 (Fla. 2001). 

0 See id. at 375 (“Rather than allowing 
continuing confusion surrounding the rule 
to continue, we conclude that interpreting 
the language of Fa. R. Civ. P. 1.420(e), as 
amended in 1976, by its plain meaning will 
further the purpose of decreasing litigation 
over the purpose of the rule and fostering 
the smooth administration of the trial 
court’s docket.”). 

"| In re Amendments to The Florida Rules 
of Civil Procedure, 917 So. 2d 176 (Fla. 
2005). 

2 The stated purpose of Rule 1.420(e) is 
“to encourage prompt and efficient pros- 
ecution of cases and to clear trial dockets 
of litigation that has essentially been aban- 
doned.” Barnett Bank of East Polk County 
v. Fleming, 508 So. 2d 718, 720 (Fla.1987); 
Elegele v. Halbert, 890 So. 2d 1272, 1273 
(Fla. 5th D.C.A. 2005) (“The intent of [R]ule 
1.420(e) is to make litigants, particularly 
plaintiffs, more vigilant about hastening 
suits to their just conclusion.”). 

'3 Wilson, 923 So. 2d at 377. 

1 Henry P. Trawick, JR., TRAWICK’S FLORIDA 
PRACTICE AND PROCEDURE, INSERT TO THE 2006 
EDITION (2006). 

5 See Nesbitt v. Community Health of 
South Dade, Inc., 566 So. 2d 1, 2 (Fla. 3d 
D.C.A. 1989); Martinez v. Fuenmayor, 533 
So. 2d 935 (Fla. 3d D.C.A. 1988); National 
Enterprises, Inc. v. Foodtech Hialeah, Inc., 


777 So. 2d 1191 (Fla. 3d D.C.A. 2001). 

16 James P. Waczewski, The Misinter- 
pretation of the Dismissal for Failure to 
Prosecute Rule, 75 Fa. B. J. 16, 20 (Oct. 
2001). 

” Florida’s Constitution mandates that 
the courts be open and accessible to all 
citizens to address all legitimate griev- 
ances. FA. Consr. art. I, §21. 

18 Waczewski, at note 17. 

19 In re Amendments to the Fla. R. Civ. P. 
(Two-year Cycle), 917 So. 2d 176, 182 (Fla. 
2005). 

20 Td. 

27d. 

* Cabrera v. Pazos, Larrinaga & Taylor, 
PA., 922 So. 2d 422 (Fla. App. 2006). 
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by Elaine M. Bucher 


Relationship Dissolution Planning 
Part 1: Nuptial Agreements 


he divorce rate in the U.S. 

is astronomical. Nearly half 

of recent first marriages 

end in divorce.' In addi- 
tion, the rate of domestic partner 
relationships is increasing. With the 
increase in such relationships, there 
is a concomitant rise in the dissolu- 
tion of such relationships. 

This article is written in two 
parts. Part I discusses prenuptial 
and postnuptial agreements in the 
context of relationship dissolution 
planning. Part II of this article will 
address the transfer and retitling of 
assets and revisions to estate plan- 
ning documents in contemplation of 
a relationship dissolution. 


Types of Nuptial Agreements 

There are two types of nuptial 
agreements: prenuptial agreements 
and postnuptial agreements. Pre- 
nuptial agreements (also known as 
premarital agreements or antenup- 
tial agreements) are agreements en- 
tered into by the parties contemplat- 
ing marriage prior to marriage that 
set forth the rights and obligations 
of each party in the event of death 
or divorce, and during the marriage. 
Postnuptial agreements (also known 
as postmarital agreements) are 
agreements entered into by the par- 
ties after marriage that set forth the 
rights and obligations of each party 
in the event of death or divorce, and 
during the marriage. Postnuptial 
agreements can be used when no 
divorce is contemplated or when di- 
vorce is not imminent. When divorce 
is imminent, postnuptial agreements 
are referred to as separation agree- 
ments. 


Purposes of Nuptial Agreements 

There are three main purposes of 
nuptial agreements. The first pur- 
pose is to provide for the protection 
of assets in the event of divorce of the 
parties. In property division, Florida 
follows the theory of equitable distri- 
bution. In other words, the court will 
make an “equitable” distribution of 
the property and assets of the mar- 
riage based on the circumstances of 
the parties. F.S. §61.075 provides for 
the equitable distribution of marital 
assets and liabilities. 

Until the landmark Florida case, 
Posner v. Posner, 233 So. 2d 381 (Fla. 
1970), most courts refused to enforce 
the provisions of a nuptial agreement 
relating to divorce or separation, 
reasoning that nuptial agreements 
covering divorce encouraged divorce 
and violated legal principles requir- 
ing marriage until death. In Posner, 
the court began to eradicate the 
idea that nuptial agreements which 
focused on the possibility of divorce 
were not void per se. 

Asecond purpose of nuptial agree- 
ments is to provide for the distribu- 
tion of the parties’ assets in the 
event of the death of a party. Certain 
provisions should be included in a 
nuptial agreement to ensure that 
each party’s assets are protected in 
the event of such party’s death. 

A third purpose of nuptial agree- 
ments is to delineate the obligations 
of each party during the marriage. 
For instance, the nuptial agreement 
may address which party is respon- 
sible for certain expenses during the 
course of the marriage. The nuptial 
agreement may also dictate whether 
the parties must file joint federal 


income tax returns, or must do so 
only at the request of one party. 


Requirements of 
Nuptial Agreements 

Florida has not adopted the Uni- 
form Premarital Agreement Act.? 
However, Florida statutes and case 
law provide that nuptial agreements 
that meet certain requirements will 
be enforced by a court.* The require- 
ments are as follows: 

¢ Complete Financial Disclosure 
— Individuals who contemplate 
marriage are in a confidential rela- 
tionship with each other. Florida case 
law provides that this confidential 
relationship gives rise to a duty 
to make a full and fair disclosure 
of the nature, extent, and value of 
the assets that each party holds so 
that the other party may make an 
informed decision as to what will 
be relinquished as a result of enter- 
ing into the nuptial agreement.* 
Notwithstanding the foregoing, F‘S. 
§732.702(2) provides that while 
disclosure is required in connection 
with an agreement waiving rights in 
the event of death that is executed 
after marriage, no disclosure shall 
be required for such an agreement, 
contract, or waiver executed before 
marriage. It is strongly recom- 
mended, however, that each party 
provide the other with full and fair 
disclosure in order to avoid a Florida 
court concluding that the nuptial 
agreement is invalid. 

Each party must disclose his or her 
net worth (all assets and liabilities, 
and the values and amounts thereof), 
as well as income.’ While the income 
tax returns of each party should cer- 
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tainly be reviewed and included as 
part of the agreement, the preparer 
of the nuptial agreement must be 
cognizant that such returns do not 
include nontaxable income. 

Disclosure must be complete, but it 
need not be exact.° The nuptial agree- 
ment should indicate what the value 
reflects (fair market value, book 
value, cash value, etc.). Information 
regarding such values, such as the 
party’s federal income tax returns 
for the three years prior to the date 
of the nuptial agreement, appraisals, 
and brokerage statements, should be 
provided to the other party and his or 
her attorney for review and inclusion 
as part of the agreement. 

Complete financial disclosure is 
unnecessary if the nuptial agree- 
ment makes a fair and reasonable 


provision for the other party or if 
the other party has a general know]- 
edge of the character and extent of 
the other’s assets, liabilities, and 
income.’ However, complete financial 
disclosure is recommended in order 
to avoid a court’s later interpretation 
that the nuptial agreement does not 
make a fair and reasonable provision 
for the other party, or that the other 
party did not have knowledge as to 
the assets, liabilities, and income of 
the first party. 

¢ Consideration — The nuptial 
agreement must recite the consider- 
ation for it. In the case of a prenup- 
tial agreement, the consideration is 
the marriage.® In the case of a post- 
nuptial agreement, mutual promises 
encompassing various rights of the 
parties, in addition to disposing 


of property owned by them, have 
been considered sufficient consider- 
ation.® 

¢ Formalities of Execution — If 
the nuptial agreement contains 
testamentary provisions, it should 
be executed in conformity with the 
requirements for a last will and 
testament (i.e., it must be signed in 
the presence of two witnesses who 
must also sign in the presence of 
each other).'° 

© Waiver of Equitable Distribution 
of Property and Interest in Mari- 
tal Earnings and Appreciation of 
Separate Property — The court must 
uphold the intent of the parties as ex- 
pressed in the agreement regarding 
the waiver of equitable distribution 
of property." If the parties intend to 
keep all income and earnings, includ- 
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ing such income earned during the 
marriage, as separate property, such 
intention must be clearly stated in 
the nuptial agreement. Otherwise, 
income and earnings, and the assets 
acquired with such income and earn- 
ings, will be marital property subject 
to equitable distribution.'* In addi- 
tion, if the parties desire to ensure 
that separate property, including 
all appreciation thereon, remains 
separate property, the nuptial agree- 
ment must clearly state such desire. 
Furthermore, the nuptial agreement 
should specifically refer to active ap- 
preciation on such separate property; 
otherwise, only passive appreciation 
on such property would remain sepa- 
rate property.!" 

© Waiver of Alimony — If intended, 
the nuptial agreement must ex- 
pressly waive the party’s right to ali- 
mony." The waiver provision should 
include all types of alimony, such 
as rehabilitative, permanent, peri- 
odic, bridge-the-gap, and lump sum 
alimony. Note that in Florida, tem- 
porary alimony (during the divorce 
proceeding) cannot be waived.'° 

© Waiver of Interest in Homestead 
Property — A provision waiving a 
party’s constitutional right to home- 
stead property may only be waived 
knowingly and intelligently.'® Ac- 
cordingly, if each party intends to 
waive his or her homestead rights 
in the other party’s homestead prop- 
erty, the nuptial agreement should 
provide the following: 1) the defini- 
tion of homestead property; 2) the 
homestead rights that each spouse 


REE 


would enjoy in the absence of the 
nuptial agreement; and 3) that each 
party knowingly and intelligently 
waives such homestead rights. 

¢ Waiver of Interests in Retire- 
ment Plans — For many clients, the 
most significant asset is the client’s 
retirement plans. Accordingly, the 
preparer of the nuptial agreement 
must ensure that any waiver of re- 
tirement benefits complies not only 
with Florida law, but with federal 
law as well. Section 7 discusses the 
federal laws of which the practitioner 
should be aware in connection with 
the waiver of rights to retirement 
plans. 

The Employee Retirement Income 
Security Act of 1974 (ERISA) was 
enacted to provide protection to em- 
ployee retirement benefits. ERISA 
overrides state law. The Retirement 
Equity Act of 1974 (REA) amended 
ERISA to provide protection to 
spouses and descendants of employ- 
ees. Under REA, a surviving spouse 
must receive certain benefits from a 
qualified plan of a spouse who was a 
plan participant even if the partici- 
pant dies prior to retirement age. It 
is important to note that individual 
retirement account (IRA) benefits 
are not subject to REA. 

Section 401(a)(11)(A) of the In- 
ternal Revenue Code of 1986, as 
amended requires that the surviving 
spouse receive a qualified preretire- 
ment survivor annuity benefit if the 
participant spouse dies before the 
annuity starting date or a qualified 
joint and survivor annuity benefit if 
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the participant dies after the annu- 
ity starting date. A discussion of the 
“annuity starting date” is beyond the 
scope of this article. 

Section 417(a)(2) of the Code 
provides that a spouse may elect 
to waive a right to a qualified plan 
benefit if the waiver meets the fol- 
lowing requirements: a) the waiver 
is in writing; b) the waiver must 
designate a beneficiary that may 
not be changed without spousal 
consent (or the consent of the spouse 
expressly permits designations by 
the participant without any re- 
quirement of further consent by the 
spouse); c) the spouse’s consent must 
acknowledge the waiver’s effect; and 
d) the spouse’s signature must be 
witnessed by a plan representative 
or a notary public. 

In nuptial agreement planning, 
most clients desire to waive their 
rights to the other party’s retirement 
benefits. However, the Treasury 
Regulations to the Code provide that 
an agreement entered into prior to 
marriage does not satisfy the ap- 
plicable consent requirements of 
§§401(a)(11) and 417 of the Code." 
Accordingly, the nuptial agreement 
should require the nonparticipant 
party to sign the applicable waivers 
after the parties are married. In 
addition, the participant spouse (or 
the participant spouse’s attorney) 
must actually obtain the applicable 
waivers from his or her spouse after 
marriage. 

The nuptial agreement should 
also provide that the nonparticipant 


Lawyers USA is the premier newspaper 
and online resource for national legal 
news. Your 6 week trial includes unlimited 
online accesss, coverage of litigation 
trends, hot practice niches, verdicts and 
settlements, and more! 


To get your no-obligation 6 weeks free, visit us at www.lawyersusaonline.com, or call us at 800-451-9998 


La W \ ersUSA *Formerly Lawyers Weekly USA 


THE FLORIDA BAR JOURNAL/NOVEMBER 2006 45 


~4 
{ 


spouse releases all claims to the re- 
tirement plan benefits. To the extent 
that the participant spouse fails to 
obtain the required waivers from the 
nonparticipant spouse, and the non- 
participant spouse fails to release his 
or her claims to the retirement plan 
benefits, the heirs of the participant 
spouse may have a cause of action 
against the nonparticipant spouse. 
Notwithstanding the foregoing, al- 
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though federal law does not require 
that a nonparticipant spouse waive 
his or her rights in an IRA, some 
financial institutions impose such 
requirement.'® 

¢ Waiver of Rights Upon Death 
— If intended, the prenuptial agree- 
ment should provide that each party 
waives the following rights upon the 
death of the other party: a) rights to 
elect against the will or any other 
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testamentary instrument of the other 
party (i.e., elective share rights); b) 
dower or curtesy rights; c) rights as 
intestate heir; d) rights as a preter- 
mitted spouse; e) exempt property 
rights; f) family allowance rights; g) 
homestead rights (discussed above); h) 
right to qualify and serve as personal 
representative of the other party’s 
estate or trustee of any trust created 
by the other party. 

It is important that the parties spe- 
cifically waive the foregoing rights in 
the nuptial agreement, as illustrated 
in the recent case of Weisfeld-Ladd v. 
Ladd, 31 Fla. L. Weekly D340 (Fla. 3d 
DCA 2006). In Weisfeld-Ladd, the par- 
ties entered into a prenuptial agree- 
ment, which provided, in relevant 
part, that husband’s property which 
was in his sole name shall remain 
the sole and separate property of 
husband, and wife shall not claim any 
interest in any such property during 


mm the marriage or in the event of disso- 


lution of the marriage. The prenuptial 
agreement further provided that it 
was husband’s intent that, in the 
event of his death, all of his separate 


| property be given to his children, or 


as otherwise provided for in his last 
will and testament. 

Upon husband’s death, wife filed 
her election to take elective share. 
Husband’s children filed an objec- 
tion, stating that wife had waived her 
rights to husband’s separate property, 
and that pursuant to FS. §732.702, 
the prenuptial agreement operated as 
a waiver of wife’s right to take elective 
share. 

FS. §732.702(1) provides an indi- 
vidual may waive in writing his or her 
right to an elective share. Addition- 
ally, §732.702(1) provides “[u]nless 
the waiver provides to the contrary, 
a waiver of ‘all rights’ or equivalent 
language, in the property or estate of 
a...prospective spouse...is a waiver of 
all rights to the elective share....” Wife 
argued that the prenuptial agree- 
ment did not specifically state that 
she waived her right to an elective 
share. Husband’s children argued that 
the prenuptial agreement contained 
“equivalent language” sufficient 
for wife to waive her elective share 
rights. 

The Third District Court of Ap- 
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peal determined that the prenuptial 
agreement in this case was ambiguous 
as to whether wife waived her elec- 
tive share rights and, thus, that the 
trial court properly admitted parole 
evidence regarding the parties’ intent. 
While the court ultimately deter- 
mined that wife waived her elective 
share rights after revjewing wife’s 
testimony regarding the intent of the 
parties, the case illustrates that it is 
critical that the parties specifically 
waive their elective share rights in 
the nuptial agreement, if intended. 

¢ No Waiver of Child Support, 
Custody, and Visitation — Rights 
regarding child support, custody, and 
visitation cannot be waived under 
Florida law in a nuptial agreement 
and, therefore, should not be included 
in such agreement.'® 

e Timing of Execution — In the 
case of a prenuptial agreement, all 
meetings with the attorneys, the ne- 
gotiations, and the execution of the 
prenuptial agreement should occur 
well in advance of the wedding in 
order to make it more difficult for a 
challenging spouse to assert duress 
or undue influence.” 

¢ Separate Counsel — While not 
required under Florida law,”' it is 
recommended that each party obtain 
separate representation with regard 
to the nuptial agreement. Separate 
representation can help refute a 
claim that the nuptial agreement 
was entered into under duress or as 
a result of undue influence. Very often 
the party who requests the nuptial 
agreement will hire the attorney to 
draft the agreement. Sometimes the 
party will ask his or her attorney to 
recommend an attorney for the other 
party. The attorney should not give 
such a recommendation. Rather, the 
other party should independently 
locate and hire his or her attorney. 


Tax-related Issues 

There are certain tax-related issues 
surrounding nuptial agreements of 
which practitioners should be aware. 
Specifically, there are income tax and 
gift tax issues that may affect the 
provisions of the nuptial agreement. 

The first income tax issue is the 
income tax effect of alimony pay- 
ments. Cash payments of alimony 


Both parties must 
be aware of the 
recapture rules 

applicable to excess 
spousal support 
payments, and care 
must be taken to 
avoid the imposition 
of such rules in the 
nuptial agreement. 


are generally taxable to the recipient 
spouse and deductible by the payor 
spouse. Specifically, §71(b) of the Code 
provides that a stream of cash pay- 
ments to or on behalf of a spouse or 
former spouse pursuant to a divorce 
or separation instrument, whether 
for support or as part of a property 
payout, is taxable to the payee and 
deductible to the payor if the liability 
for payment ceases upon death of the 
payee, is not fixed as child support, 
the divorce or separation instrument 
does not designate such payment as 
a payment which is not includible in 
the gross income under §71 of the 
Code, and not allowable as a deduction 
under §215 of the Code. 

Both parties must be aware of the 
recapture rules applicable to excess 
spousal support payments, and care 
must be taken to avoid the imposi- 
tion of such rules in the nuptial 
agreement. Section 71(f) of the Code 
provides that if during the first three 
postseparation years there is imper- 
missible front loading of a cash pay- 
ment determined under the Code to 
be alimony, phantom taxable income 
could be attributable to the payor, 
and a deduction could be created for 
the payee, in the third postsepara- 
tion year. This rule is intended to 
prevent spouses from characterizing 
nondeductible property settlement 
payments as deductible alimony pay- 
ments. 

The second income tax issue deals 
with the filing of income tax returns 


by the parties. The nuptial agreement 
may mandate that the parties file 
joint or separate federal (and state) 
income tax returns. Alternatively, the 
nuptial agreement may mandate that 
the parties file joint or separate in- 
come tax returns if either party makes 
such a request of the other party. The 
latter option is generally preferred, 
as it provides for maximum flexibility 
each year. The parties should be aware 
that the filing of a joint tax return 
imposes joint and several liability on 
both spouses.” 

There are also gift tax issues related 
to nuptial agreements of which the 
practitioner should be aware. First, 
transfers incident to a divorce may 
be considered gifts for purposes of the 
federal gift tax. Section 2512(b) of the 
Code provides that any transfer for 
less than “full and adequate consid- 
eration in money or money’s worth” 
is a gift. The following are exceptions 
to the treatment of a transfer incident 
to a divorce as a gift. 

1) Section 2516 Payments — Sec- 
tion 2516 of the Code provides that 
the transferor spouse will be deemed 
to have received full and adequate 
consideration if the payment is made 
from one spouse to the other pursu- 
ant to a written agreement and the 
divorce occurs within the three-year 
period beginning on the date one-year 
before such agreement is entered into. 
The agreement must be signed within 
the prescribed period of time, but the 
transfers may occur at any time. 

2) “Harris Rule” Payments — Under 
the Harris rule, payments made pur- 
suant to an agreement incorporated 
into a court decree or under a court 
order for divorce or support do not 
have to be made for full and adequate 
consideration.”* 

3) Payments Made in Satisfaction of 
Legal Obligation to Support — Pay- 
ments made in satisfaction of a legal 
obligation to support a spouse and 
minor children are not gifts, because 
the release of such legal obligation 
is deemed to be adequate consider- 
ation.” 

4) Annual Exclusion Payments 
and Qualified Transfers — Annual 
exclusion payments made pursuant 
to §2503(b) of the Code and qualified 
transfers made for certain educational 
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and medical expenses under §2503(e) 
of the Code are not treated as gifts. 

5) Waivers of Pension Rights — 
Waivers of pension rights under 
§2503(f) of the Code are not treated 
as gifts. 

A second gift tax issue related to 
nuptial agreements involves gift 
splitting. If a practitioner represents 
the wealthier spouse, he or she may 
suggest the wealthier spouse include 
language in the nuptial agreement 
that provides the other spouse must 
consent to split gifts under §2513 
of the Code if the wealthier spouse 
makes such a request of the other 
spouse. By requiring such a consent, 
the wealthier spouse could double 
the amount of annual exclusion gifts 
he or she makes during the year. The 
gift tax annual exclusion amount is 
the amount an individual can gift 
per year/per donee without using a 
portion of his or her federal gift tax 
exemption or incurring gift tax.?° Such 
amount is currently $12,000 annually 
per donee, or $24,000 annually per 
married couple per donee.” Including 


such a provision in the nuptial agree- 
ment would also enable the wealthier 
spouse to gift up to $2 million during 
the marriage, which is two times the 
lifetime gift tax exemption amount 
(currently $1 million per person).?’Q 


' Matthew D. Bramlett & William D. 
Mosher, First Marriage Dissolution, Di- 
vorce, and Remarriage: United States, 323 
ApbvANCcE Data 5 (May 31, 2001), available 
at www.cdc.gov/nchs/data/ad/ad323.pdf. 
The National Center for Health Statistics 
released a report which found that 43 per- 
cent of first marriages end in separation or 
divorce within 15 years. The study is based 
on the National Survey of Family Growth, 
a nationally representative sample of 
women ages 15 to 44 in 1995. 

* The Uniform Premarital Agreement 
Act, adopted by the National Conference 
of Commissioners on Uniform States Laws 
(1983). 

3 Fia. Strat. Ch. 61.052(5) provides that 
the court may enforce an antenuptial 
agreement to arbitrate a dispute in accor- 
dance with the law and tradition chosen 
by the parties. See also Casto v. Casto, 508 
So. 2d 330 (Fla. 1987), in which the court 
made no distinction between prenuptial 
agreements and postnuptial agreements 
executed prior to the filing of a divorce 
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action for purposes of determining the 
validity of such agreements. 

4 See, e.g., Doig v. Doig, 787 So. 2d 
100 (Fla. 2d D.C.A. 2001); O’Connor v. 
O’Connor, 435 So. 2d 344 (Fla. 1st D.C.A. 
1983). 

oid. 

® See, e.g., Waton v. Waton, 887 So. 2d 419 
(Fla. 4th D.C.A. 2004). 

7 See Casto, 508 So. 2d 330. 

8 Akileh v. Elehahal, 666 So. 2d 246 (Fla. 
2d D.C.A. 1996). 

® See, e.g., Abbott v. Kiser, 654 So. 2d 640 
(Fla. 4th D.C.A. 1995). 

10 Fria. Stat. Chs. 732.701 and 732.502. 

"| Del Vecchio v. Del Vecchio, 143 So. 2d 17 
(Fla. 1962). 

? Trwin v. Irwin, 857 So. 2d 247 (Fla. 2d 
D.C.A. 2003). 

'S Doig v. Doig, 787 So. 2d 100 (Fla. 2d 
D.C.A. 2001). 

4 White v. White, 617 So. 2d 732 (Fla. 2d 
D.C.A. 1993). 

'5 Belcher v. Belcher, 271 So. 2d 7 (Fla. 
1972). 

'6 Hartwell v. Blasingame, 584 So. 2d 6 
(Fla. 1991). 

'’ Treas. Reg. §1.401(a)-20, Q and A-28. 

'S The following are financial institutions 
that require a spouse to execute a waiver 
if he or she is not named as the primary 
beneficiary of his or her spouse’s IRA: 
Bernstein, Comerica Bank, Legg Mason, 
and Salomon Smith Barney. In addition, 
JP Morgan Private Bank and Raymond 
James request, but do not require, that 
such a waiver be signed. 

'9 See, e.g., Ervin v. Chason, 750 So. 2d 
148 (Fla. 1st D.C.A. 2000); Feliciano v. 
Feliciano, 674 So. 2d 937 (Fla. 4th D.C.A. 
1996). 

»” See, e.g., Hjortaas v. McCabe, 656 So. 
2d 168 (Fla. 2d D.C.A. 1995), in which the 
court set aside a prenuptial agreement 
executed two days prior to the wedding. 

*! Casto, 508 So. 2d 330. 

2 T.R.C. §6013(d)(3). 

*3 Harris v. Comm’r, 340 U.S. 106 (1950). 

*4 Rev. Rul. 68-379, 1968-2 C.B. 414. 

T.R.C. §2503(b). 

26 Rev. Proc. 2005-70, 2005-47 IRB 979 
(November 21, 2005). It will be indexed for 
inflation in increments of $1,000 in future 
years. The 1997 Taxpayer Relief Act, P.L. 
105-34, §501(c). 

*7 T.R.C. §2505. 
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REAL Property, PROBATE 
AND TrusT LAW 


by James A. Herb and Jay L. Kauffman 


The Supreme Court Takes 
Exception to the “Probate Exception” 
Mrs. Smith Goes to Washington 


he U.S. Supreme Court is- 
sued two notable opinions 
in 2006 affecting federal 
jurisdiction. 

Wachovia v. Schmidt, 126 S. Ct. 
941 (2006), was decided on January 
17, 2006. The Supreme Court held, 
for purposes of federal diversity ju- 
risdiction, that a federally chartered 
national bank is a citizen only of the 
state which houses its main office, 
and is not a citizen in every state in 
which it maintains a branch office. As 
a result, there will be more instances 
in which a national bank can sue 
or be sued in, or can remove a case 
to, federal court based on diversity 
jurisdiction. This article does not 
further discuss Wachovia. 

Marshall v. Marshall, 126 S. Ct. 
1735 (2006), was decided on May 
1, 2006, and is referred to by some 
as the “Anna Nicole Smith case.” 
Marshall addresses the “probate 
exception” to federal jurisdiction. 

This article summarizes probate 
jurisdiction in Florida state courts, 
then summarizes the probate ex- 
ception to federal jurisdiction both 
before and after Marshall. 


Probate Administration in 
Florida State Courts 

¢ Subject Matter Jurisdiction 
— Subject matter jurisdiction is the 
power of a court to adjudicate the 
class of proceedings to which a par- 
ticular proceeding belongs.' Court 
proceedings taken without subject 
matter jurisdiction are void.” 

Exclusive original jurisdiction to 
administer the estates of decedents is 
vested by the Florida Constitution in 
the circuit courts. More precisely, the 


circuit courts have exclusive original 
jurisdiction “of proceedings relating 
to the settlement of the estate of 
decedents and minors, the granting 
of letters testamentary, guardian- 
ship, involuntary hospitalization, the 
determination of incompetency, and 
other jurisdiction usually pertaining 
to courts of probate.”* 

e In rem Proceedings — “Probate 
proceedings are in rem proceedings.”* 
This was true under the former 
probate code and in the absence 
of a statute on point.® An “in rem” 
proceeding is one directed against 
property and against anyone claim- 
ing an interest in the property.® “In 
personam” jurisdiction is invoked 
against a person, as distinguished 
from being invoked against a thing. 

If a court has jurisdiction over 
property, and if persons who may 
have an interest are given reason- 
able notice complying with due 
process requirements, the court may 
decide the rights of persons to that 
property.’ In a proceeding to admit a 
will to probate, the subject or “rem” 
is the will.* In most other probate 
proceedings, the “rem” is the estate 
being administered.° 

The purposes of administering a 
decedent’s estate are to collect the 
assets of the decedent, pay claims 
against the estate, and distribute the 
remaining assets to those entitled to 
receive them.'? The administration 
of a decedent’s estate can, thus, be a 
genuine in rem proceeding. 

Some proceedings that affect the 
administration of a decedent’s estate 
are not in rem, but are in personam. 
These types of proceedings do not 
affect the in rem nature of the ad- 


ministration proceeding. 


Federal Jurisdiction and the 
“Probate Exception” 

¢ The U.S. Supreme Court’s Analy- 
sis Leading up to Marshall — Over 
the course of more than a century, the 
Supreme Court has developed a doc- 
trine now commonly referred to as the 
“probate exception” to federal jurisdic- 
tion. Prior to its decision in Marshall, 
the Supreme Court’s last statement of 
the doctrine is found in Markham v. 
Allen, 326 U.S. 490, 494 (1946): 


It is true that a federal court has no ju- 
risdiction to probate a will or administer 
an estate .... But it has been established 
by a long series of decisions of this Court 
that federal courts of equity have ju- 
risdiction to entertain suits “in favor of 
creditors, legatees and heirs” and other 
claimants against a decedent’s estate 
“to establish their claims” so long as the 
federal court does not interfere with the 
probate proceedings or assume general 
jurisdiction of the probate or control of 
the property in the custody of the state 
court. [citations omitted]. 

[While a federal court may not exer- 
cise its jurisdiction to disturb or affect 
the possession of property in the custody 
of a state court, .. . it may exercise its 
jurisdiction to adjudicate rights in such 
property where the final judgment does 
not undertake to interfere with the state 
court’s possession save to the extent that 
the state court is bound by the judgment 
to recognize the right adjudicated by the 
federal court. [Citations omitted.] 


The Supreme Court in Marshall 
analyzes these two passages in or- 
der to reconcile them and to restate 
the probate exception. The Court 
notes that lower federal courts 
have puzzled over the meaning 
of the phrase “interfere with the 
probate proceedings” found in the 
first passage, leading some federal 
courts to block federal jurisdiction 
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over a range of matters well beyond 
probate of a will or administration 
of a decedent’s estate. Choosing “re- 
dundancy” over “incoherence,” the 
Marshall opinion concludes that the 
“interference” language in the first 
passage is essentially a reiteration of 
the language in the second passage, 
without independent significance, 
and of the general principle that 
“when one court is exercising in rem 
jurisdiction over a res, a second court 
will not assume in rem jurisdiction 
over the same res.”!! The Marshall 
opinion then restates the probate 
exception to federal jurisdiction as 
follows: 


[T]he probate exception reserves to state 
probate courts the probate or annulment 
of a will and the administration of a 
decedent’s estate; it also precludes federal 
courts from endeavoring to dispose of 
property that is in the custody of a state 
probate court. But it does not bar federal 
courts from adjudicating matters outside 
those confines and otherwise within fed- 
eral jurisdiction.” 


¢ Is the Probate Exception Limited 
to Diversity Jurisdiction? — Federal 


jurisdiction is typically based on ei- 
ther 1) diversity of citizenship, or 2) 
a federal question. Does the “probate 
exception” apply only in diversity 
cases, or does it also apply in federal 
question cases? 

According to the 11th Circuit 
in Glickstein v. Sun Bank/ Miami, 
922 F.2d 666 (11th Cir. 1991), the 
probate exception applies only to 
statutory diversity jurisdiction, not 
to federal question jurisdiction. “We 
note that the probate exception is 
an exception to diversity jurisdiction 
and has no application to ... federal 
RICO claims.” Similarly, in Goerg 
v. Parungao, 844 F.2d 1562 (11th Cir. 
1988), the 11th Circuit reassured 
that the probate exception “has no 
bearing on federal question juris- 
diction, the jurisdiction invoked in 
bankruptcy cases.”'* 

The Ninth Circuit’s opinion, Jn re 
Marshall, 392 F.3d 1118, 1131 (9th 
Cir. 2004), specifically disagreed with 
Goerg, holding that the probate ex- 
ception also applies in federal ques- 
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tion cases, specifically in bankruptcy 
cases. However, the Supreme Court 
in Marshall never needed to address 
the issue of “whether there exists 
any uncodified probate exception 
to federal bankruptcy jurisdiction 
under [28 U.S.C.] §1334” because 
the nature of the claim fell “far 
outside the bounds of the probate 
exception.”’° Goerg and Glickstein 
still appear to be controlling in the 
federal district courts in Florida. 

Before we address the current 
status of the “probate exception” as 
it affects Florida practitioners, we 
set forth the genesis of the Supreme 
Court’s Marshall opinion. 

¢ The Genesis of Marshall v. Mar- 
shall — Vickie Lynn Marshall (a/k/a 
Anna Nicole Smith, then 26) married 
J. Howard Marshall II (then 89), who 
died just over one year later, without 
providing for Vickie in his will. Vickie 
alleged that J. Howard intended to 
provide for her financial security. J. 
Howard’s son, E. Pierce Marshall, 
disagreed. Pierce was the ultimate 
beneficiary of J. Howard’s estate 
plan, which consisted of a living trust 
and a pourover will. 

On the 10-year trip from J. How- 
ard’s death to the U.S. Supreme 
Court’s opinion, Vickie appeared in 
four other courts: Probate Court in 
Harris County, Texas; U.S. Bank- 
ruptcy Court for the Central District 
of California; U.S. District Court for 
the Central District of California; 
and the U.S. Court of Appeals for the 
Ninth Circuit. 

Texas Probate Court — Three days 
following the death of J. Howard, 
Vickie filed a petition to establish 
that J. Howard died intestate. Pierce 
opposed this petition and asked the 
court to determine that his father’s 
last will and 1982 trust, as amended, 
were valid. Vickie, in turn, contested 
the validity of both the will and trust, 
and subsequently alleged that Pierce, 
his attorneys, and others tortiously 
interfered with her expectancy. 

Federal Bankruptcy Court — With 
the probate proceedings pending in 
Texas, Vickie filed a voluntary Chap- 
ter 11 bankruptcy petition in Cali- 
fornia. Pierce filed a claim against 
Vickie’s bankruptcy estate, seeking 
a declaration to bar the discharge 
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of any potential causes of action 
against Vickie for defamation and at- 
torneys’ fees that might be awarded 
by any court in the future. Vickie 
filed counterclaims against Pierce, 
including a counterclaim for tortious 
interference with her expectancy. 

Pierce moved to dismiss Vickie’s 
claims for lack of subject matter 
jurisdiction, alleging that the Texas 
probate court had exclusive juris- 
diction, and expressly invoking the 
probate exception to federal court 
jurisdiction. The bankruptcy court 
denied Pierce’s motion. Proceed- 
ing, then, to the merits of Vickie’s 
claims, the bankruptcy court found 
that Vickie had an expectancy of a 
gift based on J. Howard’s promises 
to her and his instructions to his at- 
torneys to prepare a “catch-all” trust, 
and that Pierce tortiously interfered. 
Ultimately, the bankruptcy court en- 
tered a final judgment against Pierce 
in the amount of $474,754,134. 

Back to Texas — Litigation con- 
tinued in the Texas probate court 
during the bankruptcy proceedings. 
Seven days after the entry of the 
final judgment against Pierce in 
the bankruptcy court, Vickie took a 
nonsuit regarding all her claims in 
Texas against the estate and against 
Pierce. However, this did not extract 
Vickie from the Texas proceedings, 
since she was a defendant in Pierce’s 
action to determine the validity of 
the last will and the trust. Pierce 
proceeded to trial. Ajury in the Texas 
probate court returned a unanimous 
verdict in his favor. 

Federal District Court — Pierce 
had appealed the bankruptcy judg- 
ment to the district court. After the 
Texas probate court entered its judg- 
ment in his favor, Pierce moved in 
the district court to dismiss Vickie’s 
claim against him, asserting claim 
and issue preclusion based on the 
Texas proceeding, and asserting the 
probate exception to federal jurisdic- 
tion. Among other things, the district 
court affirmed the determination by 
the bankruptcy court that federal 
jurisdiction was proper over Vickie 
and her several claims. 

On March 7, 2002, the district 
court entered a final judgment 
against Pierce, determining that J. 


Howard intended to give Vickie a gift 
in the form of a newly created trust, 
to take effect after the death of J. 
Howard. The district court entered 
judgment in favor of Vickie, but de- 
creased the award to $88,585,534.66, 
plus costs of suit. _ 

Federal Ninth Circuit Court — 
Pierce appealed the decision of the 
district court to the U.S. Court of 
Appeals for the Ninth Circuit. In 
relevant part, the Ninth Circuit 
held that the claims of Vickie were 
in substance a thinly veiled will 
contest coming within the exclusive 
jurisdiction of the Texas probate 
court, and that the bankruptcy court 
lacked jurisdiction under the probate 
exception to federal jurisdiction. 

U.S. Supreme Court — Vickie peti- 
tioned the Supreme Court for a writ 
of certiorari. The Supreme Court 
reversed the judgment of the Ninth 
Circuit as being an unwarranted 
expansion of the probate exception, 
and explained the proper scope of the 
exception in Marshall, with the fol- 
lowing, essentially black letter law: 


[T]he probate exception reserves to state 
probate courts the probate or annulment 
of a will and the administration of a 
decedent’s estate; it also precludes federal 
courts from endeavoring to dispose of 
property that is in the custody of a state 
probate court. But it does not bar federal 
courts from adjudicating matters outside 
those confines and otherwise within fed- 
eral jurisdiction.'® 


The Court reasoned that Vickie’s 
claim did not “involve the adminis- 
tration of an estate, the probate of 
a will, or any other purely probate 
matter.”'’ It involved instead the 
widely recognized tort known as 
tortious interference. The Court con- 
tinued by noting that Vickie sought 
an in personam judgment against 
Pierce, not the probate or annulment 
of a will, and that Vickie did not seek 
to reach a res within the custody of 
a state court. The Court concluded 
that Vickie’s claim fell “far outside 
the bounds of the probate exception 
described in Markham.” The Court 
concluded that because the probate 
exception is a “narrow exception,” 
Vickie was not barred from the 
federal courts under the probate 
exception doctrine. 

For Vickie and Pierce," litigation 
continues because the Supreme 


Court remanded for further proceed- 
ings to address whether Vickie’s 
claim was “core” (in bankruptcy 
terms), and to consider Pierce’s ar- 
guments concerning claim and issue 
preclusion. What does all this mean 
for practitioners in Florida? 

¢ Opinions of the Fifth and 11th 
Circuits — Federal appeals in Florida 
are currently heard by the U.S. Court 
of Appeals for the 11th Circuit. Prior 
to October 1, 1981, when the 11th 
Circuit Court was created, federal ap- 
peals in Florida were to the Fifth Cir- 
cuit. Fifth Circuit decisions rendered 
before October 1, 1981, are controlling 
precedent in the 11th Circuit.” 

Opinions dealing with the probate 
exception, enunciated by the Fifth 
and 11th circuits prior to the Su- 
preme Court’s Marshall opinion, con- 
tinue to be good law. Perhaps this is 
because the 11th Circuit, by its own 
admission, has narrowly construed 
the probate exception.” Unlike some 
other lower federal courts, the Fifth 
and 11th circuits apparently were 
not “puzzled” over the meaning of 
the phrase “interference with the 
probate proceedings.” 

Opinions of the Fifth and 11th 
circuits are consistent with the pro- 
nouncement of the restated probate 
exception doctrine found in Mar- 
shall. Regarding suits to establish 
claims of creditors, devisees, heirs, 
and others against a decedent’s 
estate, the Fifth Circuit enunciated 
the proper standard some 25 years 
ago: The federal court is limited to 
declaring the validity of the asserted 
claim. The claimant can then assert 
the federal judgment as res judicata 
in the probate court.” 

The reasoning of the Fifth and 
11th circuits on the probate excep- 
tion can be illustrated by the follow- 
ing passages: 

e A party may obtain a federal 
judgment that the party has a valid 
claim against an estate for a specific 
amount of money. However, the fed- 
eral court may not order payment of 
the money, because that would be an 
assumption of control over property 
under probate.”* 

e A party may seek interpretation 
of a will in federal court. As a more 
specific example, a devisee may 
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obtain a declaratory judgment that a 
probated will entitles the devisee to a 
specific percentage of the net estate. 
However, the federal court may not 
find that the devisee’s specific per- 
centage of the net estate is worth a 
specific dollar amount, because it is 
the province of the probate court to 
determine the dollar amount of the 
net estate after liquidating assets and 
paying claims.” 

e A party may bring an action in 
federal court for breach of an agree- 
ment to make a will.” 

e A party may bring an action in 
federal court against a former personal 
representative for civil theft, RICO vio- 
lation, breach of fiduciary, conversion, 
and tortious interference.” 

In a scenario not likely to happen 
in today’s legal world, a federal court 
might have jurisdiction over estate as- 
sets in the absence of a state probate 
proceeding. If an estate is without 
a representative, if it is in danger 
of being lost, and if the petitioners 
appear interested in the estate as 
beneficiaries, the federal court may 


protect the estate property through 
receivership or injunction. In such 
an instance, there is no interference 
with the state probate court and the 
federal court will yield to the state 
court when probate administration 
is commenced.” 


Last Words for the 
Florida Practitioner 

In Florida, the administration of an 
estate and the probate of a will must 
take place in a state circuit court, to 
the exclusion of the federal courts. 
Beyond these instances, whether a 
particular action falls within the “pro- 
bate exception” to federal jurisdiction 
may depend on subtle distinctions. As 
one judge stated in a pre-Marshall 
opinion, “|t]he probate exception is 
one of the most mysterious and eso- 
teric branches of the law of federal 
jurisdiction.” 

While the Supreme Court has 
made it less mysterious and esoteric 
by choosing “redundancy” over “in- 
coherence,” the reader still needs to 
research the precise circumstances at 
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hand if a proceeding in federal court 
is contemplated. O 


! Hollywood v. Clark, 153 Fla. 501, 15 So. 
2d 175 (1943). 

? Roberts v. Seaboard Surety Co., 158 Fla. 
686, 29 So. 2d 743 (1947). 

3 FLa. Const. art. V, §20(c)(3). See also 
Fia. Stat. §26.012(2)(b). 

4 Fra. Stat. §731.1015. 

5 In re Estate of Williamson, 95 So. 2d 
244 (Fla. 1957), 65 A.L.R. 2d 1195. 

® State ex rel. South Brevard Drainage 
Dist. v. Smith, 126 Fla. 72, 170 So. 440 
(1936). 

7 Royalty v. Florida Nat. Bank of Jack- 
sonville, 127 Fla. 618, 173 So. 689 (1937). 

5 Torrey v. Bruner, 60 Fla. 365, 53 So.337 
(1910). 

® Pitts v. Pitts, 120 Fla. 363, 162 So.708 
(1935). 

© Williams v. Howard Cole & Co., 159 Fla. 
151, 31 So. 2d 914 (1947), adhered to 38 So. 
2d 224. 

" Marshall v. Marshall, 126 S. Ct. 1735, 
1748 (2006). 

'S Glickstein v. SunBank/ Miami, 922 F.2d 
666, 672, n. 13 (11th Cir. 1991). 

' Goerg v. Parungao, 844 F.2d 1562, 1565 
(11th Cir. 1988). 

' Marshall, 126 S. Ct. at 1746. 

'6 Td. at 1748. 

18 Td. at 1746. 

'° Actually, the participation of Pierce 
concluded prematurely because he died 
unexpectedly in June 2006. 

*© Bonner v. City of Pritchard, 661 F.2d 
1206, 1209 (11th Cir. 1981). 

1 Michigan Tech Fund v. Century Nat. 
Bank of Broward, 680 F.2d 736 (11th Cir. 
1982). 

*2 Turton v. Turton, 644 F.2d 344 (5th Cir. 
1981). 

23 Td. at 347. 

Td. 

*5 Michigan, 680 F.2d at 739. 

°6 Glickstein, 922 F.2d at 673. 

*7 Strickland v. Peters, 120 F.2d 53 (5th 
Cir. 1941). 

*8 Dragan v. Miller, 679 F.2d 712, 713 (7th 
Cir. 1982) cert. denied, 459 U.S. 1017. 
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FAMILY LAW 


by Michael R. Walsh 


Modification Actions for Decrease or 
Elimination of Periodic Alimony, Part 2 


The Inquiry 

Pat and Mike were boyhood friends 
growing up in the late 1940s in a 
gloomy, industrial, but sports-ori- 
ented town in northeastern Ohio. 
Sensing the economic decline which 
would occur with the loss of great 
manufacturing centers and the 
advent of advanced technology, 
both moved in the early 1980s after 
college to greener pastures in the 
southeastern U.S. 

Pat arrived first in Florida more 
than 20 years ago and has estab- 
lished a lucrative distributorship 
business in farming and agricul- 
tural equipment which he operates 
through a subchapter S corporation 
and as its sole stockholder. 

Mike came to Florida 10 years 
later after being transferred by a 
Fortune 500 company where he had 
been employed since college. He is 
now an executive vice president and 
travels extensively with a substan- 
tial salary, good perquisites, and 
excellent retirement benefits. 

Pat’s marriage to Mary ended 
some years ago with the emptying of 
the “nest.” He is paying permanent 
periodic alimony and is not at all 
happy about it. 

Similarly, Mike’s marriage to Alice 
also ended because she wished to 
“do her own thing” and according to 
her, “he was never around anyway.” 
He also pays substantial permanent 
periodic alimony. 

Both Mike and Pat are in good 
health and are approaching age 60. 
Further, each of their former spouses 
has no medical or psychological is- 
sues or disabilities. 

Pat and Mike are “soured on 


women,” and don’t even date. Neither 
have any dependants now that their 
children are raised and through col- 
lege. 

Not having seen one another for 
awhile, they have a pre-arranged 
meeting at an Indians-Tigers spring 
training baseball game and after- 
wards adjourn to a sports bar to 
watch the second round of the ACC 
basketball tournament. After lifting 
a few and relaxing, their conversa- 
tion now turns more serious. The 
following is a summary: 

Pat, Alice is still pursuing her art 
and sculpturing career. She hopes 
someday to make the “big sale,” but 
has not done so yet. She has had 
attractive financial offers in adver- 
tising, art sales, and graphic art 
design, but has turned all of them 
down because she wishes to remain 
a self-employed independent. You 
know her — no one is going to tell 
her what to do. As a result, she is 
underemployed and is always frantic 
about her finances. 

Mike, Mary is a freelance writer, 
but has now gotten into technical 
editing. She recently sold our old 
home deeded to her in the dissolu- 
tion action and she has now moved 
in with Ned Brown, a lawyer and 
partner in a large law firm located 
near your home. She tells me she 
loves this arrangement, but will never 
marry again. He makes substantial 
money from what I hear. Addition- 
ally, I understand that Mary received 
a whopping profit on the sale and 
that this amount of money, together 
with her increased salary from the 
editing, will probably place me in 
good stead with the judge for a reduc- 


tion or elimination of alimony. 

Mike, I am thinking of expanding 
my business even though my children 
have no interest in it. I will have to 
cut down on my earnings to do so. It 
will certainly impact my standard of 
living, and I am seriously consider- 
ing seeing a lawyer about reducing 
Mary’s monthly alimony, especially 
now that she has additionally a “live- 
in partner” to help her pay her living 
expenses and also who has substan- 
tially improved her prior standard of 
living. 

Pat, Iam giving serious thought to 
accepting an offer of early retirement. 
I will be 60 in 11 months and can 
walk away with a substantial lump 
sum payment plus approximately 
$85,000 per year in income. Alice 
and I once considered the issue of 
retirement benefits at the time of our 
dissolution and transferred assets in 
order to affect it. As I understand the 
law, the court cannot now reconsider 
my retirement benefits as a source of 
income to continue paying alimony 
once I am retired. I am going to see 
a lawyer about this matter and will 
probably wind up petitioning the 
court to reduce the alimony since I 
cannot continue to fund $7,500 per 
month for Alice as I have been. 

Alice’s mother is in a nursing 
home. She is extremely wealthy and 
with Alice being the only child, I 
bet my life she has engaged in some 
sophisticated estate planning with 
her cousin who is a lawyer and rec- 
ognized expert to make substantial 
annual or monthly monetary gifts 
to Alice or for her benefit. Also, Alice 
will receive an inheritance in the 
millions within a short time and 
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considering her mother’s health, she 
cannot last much longer. These facts, 
together with my early retirement 
and reduced income, I believe, will 
place me in good stead with the judge 
for a reduction or even termination of 
the alimony obligation. 

Mike, what concerns me and what 
should concern you is whether we are 
taking the proper steps at the present 
time by filing a petition for modifica- 
tion. After all, it is tax deductible and 
Uncle Sam is picking up part of the 
“tab.” Also, we do not wish to rush 
to judgment without “due diligence” 
as to the “true facts.” We are at risk 
if our ex-wives file a counter-petition 
for an increase in alimony and that 
is granted. We will then be much 
worse off than we are now and sorry 
for rushing to court to have our “fi- 
nancial head” handed to us. 

Frankly, I am also very concerned 
about the cost and expense of petition- 
ing for modification, but thinking 
ahead, I have budgeted and will take 
part of the subchapter S distribution 
this year and put it away in savings 
for this purpose. I suggest that you 
do the same with part of alump sum 
early retirement payment you will 
receive. 

Remember, however, Pat, one of the 
downsides in going back to court is 
since our standard of living has been 
elevated since the final judgment, we 
will now have to cut back on our liv- 
ing expenses in accordance with your 
plan to expand the business and mine 
for early retirement. 

I don’t necessarily agree with the 
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to our original dissolution lawyers. 
Things change and perhaps we 
should look around for the best board 
certified marital and family lawyers 
we can find. I plan to interview sev- 
eral and I suggest you do the same.' 


The Referral 

Within the next two weeks, Pat 
contacted his business lawyer and 
soon had at his fingertips the names 
of six board certified marital and 
family lawyers who were allegedly 
experts in modification actions for 
a decrease or elimination of ali- 
mony. Mike secured six other names 
through in-house counsel and a 
contact to the outside law firm rep- 
resenting his corporation. 

Over the next six weeks, Mike 
and Pat interviewed each of these 
lawyers and finally made a choice.” 

At their second interview, each 
signed a retainer agreement and 
was given the pertinent details for 
mandatory financial disclosure and 
completion of a financial affidavit. 
Each attorney told both Mike and 
Pat that before deciding what to 
do, the court file would have to be 
reviewed and if it was not available, 
then a contact would have to be made 
to prior counsel to obtain the office 
file for the dissolution action. Each 
attorney further explained that it 
was most important for he or she 
to review all assets and liabilities 
contested in the dissolution action 
as well as the respective income 
and expenses of each of the parties 


fact that each of us should go back » 
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as enumerated in their respective 
financial affidavits. 

Of equal importance, counsel must 
become thoroughly familiar with 
the fact finding process made by the 
trial court and specific findings of 
fact with reference to the gross and 
net salaries of the parties, the stan- 
dard of living, and the calculations 
for alimony as set forth in the final 
judgment. 

An appointment six weeks in ad- 
vance was then set for each client, 
but in the meantime, counsel stated 
advice would be given at that time as 
to exactly how to proceed. Mike and 
Pat agreed to exchange the names 
of their lawyers, and they mutually 
decided that it may be beneficial for 
them to talk with one another since 
“two-heads” are always better than 
“one.” 

Each attorney agreed to this ar- 
rangement and within the next 10 
days met for lunch at a nearby res- 
taurant to discuss their respective 
impressions of the two interviews. As 
the salad arrived, each remembered 
an article appearing in a recent 
Florida Bar Journal pertaining to 
this topic and set out to refresh their 
memories as to this subject before 
moving ahead. 


Applicable Legal Standards 

A strong showing must be made 
before a modification is granted if 
the party seeking it operates his or 
her own business. The standard is 
much stricter in this regard since the 
businessperson may easily record a 
drastic fluctuation in income or ex- 
penses or by voluntary choice defer 
orders, commissions, or sales.* 

Proof in a modification action that 
the obligor abandoned a well-paying 
position in order to open his or her 
own business, and in order to keep 
it afloat, used savings and expanded 
credit card debt which invited bank- 
ruptcy, is unavailing to the court in 
order to terminate an alimony obli- 
gation because it is not a permanent 
situation. At most, the obligor is en- 
titled only to a temporary reduction 
in alimony since he or she has not 
made a good faith attempt to obtain 
better employment and rectify the 
deterioration in financial circum- 


i 
4 
F 
‘ } 
+ 
: 
| 
| 
54 


stances.‘ However, the practitioner 
must be aware that the court in 
considering modification will look 
to “all sources of income available to 
either party.”° 

Again, there must be affirmative 
proof that the obligor is not deliber- 
ately seeking to avoid the payment 
of alimony, but on the other hand, is 
acting in good faith and employing 
a diligent search for comparable 
employment.® 

In this regard, it is important to 
note that the obligor must show that 
the “clean hands” doctrine does not 
prevent the court from relieving him 
or her of a support obligation merely 
because the decrease in financial 
ability is brought upon voluntarily. 
This element of proof must also in- 
clude evidence of good faith attempts 
to find other employment including 
multiple job contacts and association 
with a head hunter or other employ- 
ment consultant.’ 

If alimony is set by an agreement 
of the parties, a heavier burden rests 
on the party seeking to reduce it.® 

A change in the obligor’s income 
and employment must not be fore- 
seeable or contemplated at the time 
of entry of the final judgment lest the 
obligor’s petition for modification be 
involuntarily dismissed. Similarly, 
where the evidence shows that the 
obligor’s standard of living has 
not declined nor has ability to pay 
changed in any significant manner, 
a denial of the petition will be up- 
held.® 

The obligor is cautioned to seek a 
temporary modification when there 
has been a reduction in income. By 
filing he or she evidences the exercise 
of good faith, and a non-showing of 
any deliberate intent to avoid paying 
the alimony obligation. This should 
be done as soon as possible to avoid 
retroactive arrearages.'° 

To terminate rather than reduce 
an alimony obligation, the payor 
must prove either a permanent in- 
ability to pay the amount ordered 
or an inability to pay any amount.'! 
In the alternative, the obligor must 
allege and prove that the payee or 
recipient is well able to support him- 
self or herself through his or her own 
efforts or financial resources.'* The 


client is well-advised to plead both 
for a reduction and termination." 

Consistent with prior case law, 
FS. 61.14(b)1, 2a—k, and 3 became 
effective July 1, 2005. This statu- 
tory change authorizes the court to 
reduce or terminate alimony based 
upon a finding that a “supportive 
relationship exists between the 
obligee and the person with whom 
the obligee resides.” The statute then 
goes on to enumerate many factors 
as already provided for by the case 
law. Unfortunately, it leaves many 
questions unanswered." 

The financial status of a successor 
spouse of an obligor is generally not 
relevant in an alimony modification 
proceeding.'® An exception exists, 
however, if it can be shown that the 
party responsible for the alimony 
obligations has deliberately limited 
his or her income for the purpose of 
avoiding or reducing such payments 
and is living largely from the income 
of a successor spouse. '® 

The Florida Supreme Court in 
Pimm v. Pimm, 601 So. 2d 534 (Fla. 
1992), labeled a desire to voluntarily 
retire prior to age 65 as precluding a 
reduction or termination in alimony. 
Without more, the unilateral choice 
would place the obligee in dire finan- 
cial circumstances. 

The court must determine under 
all circumstances if retirement is 
voluntary or involuntary and is 
reasonable under all of the circum- 
stances.'’ Further coming into play, 
is the question of retirement assets 
as a source of income for alimony 
purposes once retirement has taken 
place.'* 

Alimony may be terminated or 
reduced depending upon the obligee’s 
receipt of substantial inherited prop- 
erty or funds.'* Further gifts made to 
the obligee which generate substan- 
tial income may also be considered 
in a modification of alimony action.” 
Another interesting question to be 
considered is pass-through income 
from a subchapter S corporation 
which is not being distributed to the 
shareholder-former spouse, but is 
rather retained by the corporation 
for business purposes which, thus, 
does not constitute definable income 
within the meaning of FS. §61. 


Where the issue of the pass- 
through income being retained is 
contested, the shareholder has the 
burden of proving that such income 
was properly retained for corpo- 
rate purposes rather than to avoid 
alimony obligations by reducing his 
or her amount of available income. 
The court should analyze the fac- 
tors governing prior distributions, 
the history of the business, and past 
action of the corporation retaining 
such income.”! 


The Decision 

The first issue to be determined 
is whether there has been, or would 
be at the time of filing, a substantial 
unforeseen change in circumstances 
according to §61.14 (1)(a). 

As to Pat: Why does he wait until 
almost 60 to expand his business? 
Since his children have no interest in 
running it and he will probably only 
wish to stay in this business market 
for another 10 years or less, is a sale 
then in the offing? Is the deferral of 
K-1 income designed to finance this 
endeavor? Is it a voluntary cutback 
in income or are there legitimate 
business objections that he can ad- 
vance at trial? In the meantime, can 
he continue to maintain his present 
standard of living only by the salary 
he receives and the personal living 
expenses paid for by the corpora- 
tion?” 

Would the closing of the business 
prior to age 65 preclude modification 
by Pat based upon a Pimm argu- 
ment? As to the issue of pass-through 
income, can Pat’s position be success- 
fully upheld by a Zold v. Zold, 911 
So. 2d 1222 (Fla. 2005), analysis? 
Would the receipt of a profit on the 
sale of the business prior to age 65 
be enough to preclude a modification 
of alimony either in whole or part? 

Is the receipt of a huge profit on 
the sale of the home by Mary a sub- 
stantial change in circumstances or 
is this argument foreclosed by Jaffee 
v. Jaffee, 394 So. 2d 443 (Fla. 3d DCA 
1981)? Does the recent amendment 
to the Florida statutes relating to a 
“supportive relationship” create a 
new cause of action for modification 
of alimony or is it merely a codifica- 
tion of preexisting case law? 
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At the time of the dissolution, 
weren't Mary’s skills as a writer taken 
into account and is an increase in in- 
come through technical writing really 
a change in circumstances? Pat and 
his attorney poured over the court file, 
initial and trial financial affidavits, 
exhibits, the findings of fact made 
by the court at trial and in the final 
judgment, argued back and forth. In 
the end, both concluded the chances of 
a decrease in alimony were certainly 
worth the effort and that Pat by filing 
would not “lead with his chin.” 

The result, however, was entirely 
different as to how Mike and his law- 
yer viewed his case as “below average” 
at the very best. For example, Mike 
had told counsel that his expected 
lump sum payout for early retirement 
would total approximately $1 million 
or more and thereafter he would re- 
ceive $85,000 per year in retirement 
income. The lawyer then explained to 
a surprised client the rationale of the 
Supreme Court in Acker v. Acker, 904 
So. 2d 385 (Fla. 2005). Also coupled 
with a Pimm argument and an espe- 
cially needy ex-wife like Alice, it may 
be difficult to get by an involuntary 
dismissal at the conclusion of the 
former husband’s case.”’ Furthermore, 
the voluntariness of Mike’s action in 
leaving his executive position may 
lead a court to impute additional 
income to him. While Mike certainly 
can show a change of circumstances if 
Alice is receiving substantial monthly 
gifts of money from her mother or her 
family, he has no proof to back up this 
claim at present and must walk into 
court with unsupported allegations 
based only upon speculation and 
guesswork. 

Lastly, Alice has always worked in 
art and sculpturing. Even with a “de 
novo” determination as to the employ- 
ability status of Alice,** the chances 
are slim that a substantial change in 
circumstances can be shown or the 
court persuaded to the view that she 
is actually underemployed and, there- 
fore, should have additional income 
imputed to her. 

The lawyer candidly pointed out 
to Mike the time and expense that 
a present modification action would 
take. Mike was comforted in learning 
that “all was not lost” and that if he 


uncovered through detective work 
proof as to the amounts of annual or 
monthly gifts to Alice through her 
mother or family then he should im- 
mediately call for another appoint- 
ment. Absent such proof, however, 
Mike should just wait, especially since 
he reasonably believes that Alice’s 
mother has left everything to her by 
a last will and testament or a living 
trust, and the mother does not have 
long to live. 

Sixteen months later, Mike and Pat 
board an airplane to fly to Cleveland 
to watch the Browns play the Steel- 
ers. Pat is elated that his litigation 
experience is finally over. He enthu- 
siastically discusses it with Mike and 
states that just three days before trial 
and at a third mediation, Mary finally 
settled and the monthly alimony has 
been reduced to a very reasonable 
level. 

While the legal costs were not 
unsubstantial, Pat stated they were 
certainly cost effective. He cautioned 
Mike, however, against taking prema- 
ture action against Alice before he had 
“all of the facts” relating to the inter 
vivos gifts to her or the extent and 
amount of the inheritance she would 
receive. 

Mike smiled and listened closely 
to his good friend. He thanked him 
and then stated that he had already 
received some excellent legal advice 
and that he would wait for the facts 
to ripen and for the right opportunity 
to litigate. O 
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Michael R. Walsh, J.D., Duke Uni- 
versity, 1963, is a board certified marital 
and family lawyer; fellow, American Acad- 
emy of Matrimonial Lawyers; and fellow, 
the Royal Academy of Matrimonial Law- 
yers, London, England. Mr. Walsh practices 
in Orlando. 

This column is submitted on behalf of 
the Family Law Section, Thomas J. Sasser, 
chair, and Susan W. Savard and Jeff Weiss- 
man, editors. 
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Lawyer Services 


Attorney Referral Services 


@ A-A-A Attorney Referral Service ~ 
Every month over 13,000 people Call seeking 
a Lawyer due to our Innovative Marketing 
Strategies. Call today - Is your phone ring- 
ing like it used to? 

1-800-733-5342; 1-888-669-4345 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Aviation Consultant 


FAA Inspector; experienced 
aircraft accident investigator. In-depth knowl- 
edge of FAA regulations, orders, and policies; 
also, FAA philosophy, tactics, and techniques. 
Conduct accident investigations, case screen- 
ing, research, and serve as expert witness. 
Keating Aviation Consulting, LLC, (502) 
722-9400, Fax: (502) 722-9401, E-mail: 
keatingavconsult@ bellsouth.net. 


Expert Witnesses 


Handwriting 


= American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S: Phone(561)622-6310; 

www.americandocumentexaminers.com. 


@ Forensic Document Examiner/Hand- 
writing Expert: Don Quinn, 101 Century 
21 Drive, Suite 123, Jacksonville, FL 32216, 
(904) 721-3434. Thirty years experience 
in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired 
FDLE Document Examiner. 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
27 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certi- 
fied Planners (AICP). 35+ years Experience in 
testimony regarding Land Use, Comprehen- 
sive Plans, Land Development Codes, Site 
Plans, & Compatibility, Consistency & Com- 
pliance. Solin and Associates, Inc.; (407) 
682-7200; (407) 252-7200 cell; saiplans@ 
aol.com: www.solinplanning.com. 


Expert Witnesses Continued 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visit us at www.pfq.com. 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral ap- 
praisal for estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William TT. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut. 
com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate 
law, “AV” rated, Chair of Dade County Bar 
Ass’n Real Property Committee 1995-2004, 
is available to act as expert witness or con- 
sultant in real property litigation in all Florida 
counties. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 933-2266, fax 
(305) 682-1533. 


Securities Law 


@ Donald A. Rett, with nearly 35 years of 
practice in Florida, is an expert witness and 
consultant in securities law issues. Mr. Rett is 
the only member of The Florida Bar to serve 
as both a Securities and Exchange Commis- 
sion (“SEC”) attorney and the Director of the 
Florida Division of Securities. Published. “AV” 
Rated. For more information or assistance, 
contact Mr. Rett at (850) 298-4454 (800-342- 
2727 FL) or visit www.donrett.com. 


YOUR AD COULD BE HERE 
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Professional Liability/ 

Malpractice Insurance 
@ Attorneys First Insurance, specializ- 
ing in legal malpractice/professional liability. 
We welcome phone quotes. Sam Cohen, 
2623 McCormick Dr., Suite 105, Clearwa- 
ter, FL 33759, (727) 799-4321, Fax: (727) 
499-6829; e-mail: ATTORNEYSFIRST@ 
AOL.COM. 


$tockbroker Fraud 
Mismanagement 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities in- 
dustry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of se- 
curities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


Lawyer Services 
Rates 


Standard Format — $80 
per insertion. Minimum 
of 5 lines. Each addi- 
tional line is $20. Initial 
ad placement payable 
in advance. 5-time in- 
sertion, $400; 10-time 
insertion, $750. 


Display Format — 

1 Time 5 Times 10 Times 
1/6 pg $300 $250 $200 
1/12 pg $250 $225 $200 
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Lawyer Services 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWwW.TRADEMARKINFO.COM 


SINCE 1957 
EXPERTS- ALL SPECIALTIES 
FREE! HCAI MEDICAL TEAM REVIEW’ \ 


OF MEDICALRECORDS! 
FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 


CALL US! 
Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 
Toll Free 877-390-HCAI1 


Facsimile 727-375-7826 
Telephone 727-579-8054 


w “Ow 


CONSULTATIVE EXPERT 
TO THE MEDICAL INIT 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess ona 


(All Disciplines) 
Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


The Robertson Group $216 SW 91% Drive Gainesville, FL 32608 
2) 373-9031 F: (3: 373-9099 
Construction Law/ Trial Practice 


CONTINGENCY CONSTRUCTION CLAIMS 


*Delay Claims *Liens 
¢Contract Disputes ¢Surety Disputes 
Claims *Defect Claims 


Experience is the Difference! 

With five Board Certified Construction Law lawyers, we’re 
familiar with the dynamics of the construction process. We know 
how to actively manage claims and disputes and get them resolved 
in a timely and cost effective manner. 


Kenneth A. Welt 


UNITED STATES BANKRUPTCY TRUSTEE 


Have you ever wished — you could sit down and talk in complete confidence with 
someone about your law practice—someone whose drinking or drug problem may 
have been worse than yours; someone who can tell you what drinking/use of drugs 
did to his or her practice, family, and health? Or maybe just someone to listen with 
an understanding heart rather than with judgment and condemnation? 


Have you ever thought what a relief it would be, without any cost whatsoever, to be 
able to talk frankly with just such a person—a person who is solving problems just like 
yours and is living happily and usefully? 


Now you can. Call the Florida Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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For more information, visit our website at www.robertsongroup.org 
+ Interim Management « Receiverships: » Asset Liquidation * Business Evaluations 
North 28th Terrace, Hollywood, F lorida 33020 
(954) 929-8000. Office (954) 929-8200 Fax. 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 961-995-7429 


Full background at: 
www.expertinsurancewitness.com 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


Services 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
with in-depth medical testimony of physical damages caused by pain. 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


Miller Engineering 
Michigan 


e-mail: jmiller@millerengineering.com 

Mechanical Engineering 

Power Tools and Machine Guarding 

Guarding and Entanglement Accidents 

Compliance with OSHA/ANSI/ASTM/UL/NFPA 

Metalworking, Woodworking, Plastic Molding 
Warnings, Labels, Instructions and User Manuals 

Warnings & Instructions Books by Miller & Lehto (4) 

Design of User Manuals & Wamings (ANSI Z535) 

Intemational (ISO) Symbol/Waming Requirements 

Health & Chemical Hazard Warnings 
Consumer Product Safety 

Human Factors and Ergonomics 

Slips, Falls: Premise - Vehicle - Ladder 

Child, Home Appliances, Power Tools & Electrical 
Vehicles: Auto, Truck, Trailer, Boat, Recreational 

Auto Crash Data Retrieval System (Vetronix CDR) 

Roadway/Traffic Accident Reconstruction 

ATV, Jet Ski, Snowmobile, Personal Watercraft 

Seat Belts, Air Bags, Restraint Usage/Wamings 
Chemical, Environmental and Fire 

Fires & Explosions: Vapors/Electrical/Chemical 

OSHA Material Safety Data Sheets (MSDS) 

Chemical Labeling Requirements (ANSI Z129.1) 

Groundwater & Environmental Contamination 

Chemical & Solid Waste Disposal Warnings 
Agricultural and Construction Engineering 

Construction Trades & Equipment Accidents 

Tractor, Implement, Harvester & Grain Storage 

Chemicals: Pesticides, Herbicides, Fungicides 


James M. Miller, PE, PhD Mark R. Lehto, PhD 
Bradley T. Cook, PE, BSME 
Our 12 other professional staff represent degrees in 
mechanical, agricultural, chemical, human factors, 
ergonomics, packaging, law and psychology. 


Expert Construction Consulting 


Consulting ¢ ip. Ine 


Challenging legal issues require seasoned experts. 
e Contract Audits / Fraud Investigations 

e Schedule Delay Analysis 

e Construction Defects Investigations 

e Termination / Bankruptcy / Surety Bond Claims 


Delta Consulting Group is a national firm with an international reach of professionals 
experienced in construction, engineering, forensic accounting, litigation support—expert 
witness, financial, economics, insurance, surety, real estate and dispute resolution. 


Serving all of Florida (850) 932-7365 www.delta-cgi.com 
- Offices Nationwide - 


ALSAC + Danny Thomas, Founder 


Call now to help. 
1-800-996-4100 
Finding cures. Saving children. 


www.stjude.org 


FORMS PROCESSING 


FREEDOM 
FOR MORE 
BILLABLE HOURS 


Chapter 7 & 13 
Bankruptcy Petition Processing 
Under New Reform Law 
Best Case Software 

ECF Filing 


FREE YOUR STAFF to work on 
more complex cases! Eliminate all 


time consuming details and let us do 
the work! 


Visit our website at: 
www.bankruptcycoordinator.com 


Email: be@bankruptcycoordinator.com 


Contact Us: 
727-364-6333 
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Bankruptcy 59 


We find the defendant somewhere 
in that grey area between guilty and not guilty. 


Blumberg Excelsior 43 
Compson & Associates 47 
Corporate Creations 7 
Crowe, Chizek 45 
Dell, Inc. 13 
Delta Consulting 71 
Empire Corporate 5 


Florida Lawyers Mutual Cover 3 
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Then | made the mistake of telling my employees that 
if they didn’t like the way | ran my company they could sue me. 


Florida Trend 31 
Gilsbar 33 
Government Liaison 70 
Harvey E. Morse, P.A. 51 
Health Care Auditors 70 
Insurance Metrics 71 
Int’! Genealogical 49 
Kenneth Welt 70 
Lawyers Direct 39 
Lawyers USA ad 
LexisNexis Cover 2, 19 
Miller Engineering 71 
Med Witness 71 
Professional Safety 70 
Ricci, Leopold 1 
Searcy Denney 3 
SunTrust Bank 9 
The Company Corp. 41 
The Robertson Group 70 
West Cover 4 


If there were such a thing as reincarnation, 
| would prefer to come back as myself, of course. 
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Everything you need for 


dockets and document retrieval 
in a single place. 


westlawcourtexpress 


Order paper documents, search online dockets, link to related content - 
and never leave your desk. Or this site: WestlawCourtExpress.com. 


Now there are more reasons than ever to use Westlaw® CourtExpress” for all your docket research and 
document retrieval needs. Order hard-copy dockets for delivery. Access the largest collection of state 
and federal dockets online. Link directly to other documents cited in a docket — briefs, pleadings, motions 
and more. Get fleshed-out profiles of judges and attorneys. Track your case for changes. Even be alerted 
when new cases are filed in your area by parties who may need representation. All that power and more 
is found in this single place — and nowhere else: westlawcourtexpress.com. 


ORDER THE MOST STATE LINK TO OTHER FULL JUDGE BE ALERTED TRACK CHANGES 
DOCUMENTS FOR & FEDERAL KEY COURT & ATTORNEY WHEN A NEW & NEW FILINGS IN 
FAST DELIVERY ONLINE DOCKETS DOCUMENTS PROFILES CASE IS FILED YOUR CASE 


Westlaw.courtExpress” 
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